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lOTH ANNIVERSARY OF THE 
CONGRESSIONAL REVIEW ACT 


THURSDAY, MARCH 30, 2006 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:43 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Chris Cannon 
(Chairman of the Subcommittee) presiding. 

Mr. Cannon. I’d like to call the Subcommittee to order. 

We’re here to — ^by the way, thank you, Howard. Thank you for 
being here. I want to thank Mr. Coble for being with us to start 
the hearing. 

We’re here today to look at the Congressional Review Act, a law 
passed to provide Congress with a tool in the oversight of adminis- 
trative rulemaking. In the last 10 years, more than 41,828 rules 
have been reported to Congress under the Congressional Review 
Act. 

When Congress passes complex legislation, it often leaves many 
details to the agencies authorized to enforce the laws, and this 
body must remain vigilant over those details and how they are 
filled in by the agencies through congressional oversight. 

The Congressional Review Act established a mechanism for Con- 
gress to review and disapprove Federal agency rules through an ex- 
pedited legislative process. It requires agencies to report to Con- 
gress and to the Comptroller General with information to help us 
assess the merits of the rules. 

Now, today, we have a panel of experts who are here, who are 
going to be discussing this process in greater detail. As our panel 
of expert witnesses will attest, there are some areas of the CRA 
that could be changed to make it a more effective tool for Congress. 

Today’s hearing is part of the Administrative Law Process and 
Procedure Project that our Subcommittee is spearheading. The ob- 
jective of the project is to conduct a nonpartisan, academic analysis 
of the Federal rulemaking process. 

Scholars and experts from academic and legal institutions and 
organizations across the Nation are involved in this project. The 
project will conclude with a detailed report, including recommenda- 
tions for legislative proposals and suggested areas for further re- 
search and analysis to be considered by the Administrative Con- 
ference of the United States. 
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As you may recall, my legislation reauthorizing ACUS was 
signed into law in the fall of 2004. The Administrative Conference 
is a nonpartisan public think tank — public-private think tank that 
proposes recommendations, which, historically, have improved ad- 
ministrative aspects of regulatory law and practice. 

ACUS served as an independent agency charged with studying 
the efficiency, adequacy, and the fairness of the administrative pro- 
cedure used by Federal agencies. Most of the recommendations 
made by ACUS were implemented and, in turn, helped save tax- 
payers millions of dollars. 

IJnfortunately, ACUS has yet to receive appropriated funds. The 
Congress must fund ACUS so that it can continue to provide valu- 
able recommendations for improving the administrative law proc- 
ess. 

Justice Breyer, in his testimony to the Subcommittee, noted that 
the conference’s recommendations resulted in huge savings to the 
public. Let’s work to bring that savings back into reality. 

I look forward to testimony from our witnesses. 

[The statement of Mr. Cannon follows:] 

Prepared Statement of Opening Statement of the Honorable Chris Cannon, 

Chair, Subcommittee on Commercial and Administrative Law, for the Over- 
sight Hearing on the 10th Anniversary of the Congressional Review Act 

We are here today to look at the Congressional Review Act, a law passed to pro- 
vide Congress with a tool in the oversight of administrative rulemaking. In the last 
ten years, more than 41,828 rules have been reported to Congress under the Con- 
gressional Review Act. 

When Congress passes complex legislation, it often leaves many of the details to 
the agencies authorized to enforce the laws. This body must remain vigilant over 
those details and how they are filled in by the agencies through congressional over- 
sight. 

The Congressional Review Act established a mechanism for Congress to review 
and disapprove federal agency rules through an expedited legislative process. It re- 
quires agencies to report to Congress and the Comptroller General with information 
to help us assess the merits of the rules. 

Today we have a panel of experts here who are going to be discussing this process 
in greater detail. As our panel of expert witnesses will attest, there are some areas 
of the CRA that could be changed to make it a more effective tool for Congress. 

Today’s hearing is part of the Administrative Law, Process and Procedure Project 
that our Subcommittee is spearheading. The objective of the Project is to conduct 
a nonpartisan, academic analysis of the federal rulemaking process. 

Scholars and experts from academic and legal institutions and organizations 
across the nation are involved in this Project. 

The Project will conclude with a detailed report, including recommendations for 
legislative proposals and suggested areas for further research and analysis to be 
considered by the Administrative Conference of the United States. 

As you may recall, my legislation reauthorizing ACUS was signed into law in the 
fall of 2004. ACUS is a nonpartisan “public-private think tank” that proposes rec- 
ommendations which, historically, improved administrative aspects of regulatory 
law and practice. ACUS served as an independent agency charged with studying the 
efficiency, adequacy, and fairness of the administrative procedure used by federal 
agencies. 

Most of the recommendations made by ACUS were implemented, and, in turn, 
helped save taxpayers millions of dollars. Unfortunately, ACUS has yet to receive 
appropriated funds. The Congress must fund ACUS so that it can continue to pro- 
vide valuable recommendations for improving the administrative law process. Jus- 
tice Breyer, in his testimony to the Subcommittee, noted that the Conference’s rec- 
ommendations resulted in a “huge” savings to the public. Let’s work to bring that 
savings back into reality. 

I look forward to the testimony from our witnesses. 
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Mr. Cannon. When Mr. Watt arrives, we’ll recognize him for an 
opening statement, if he would like to do that. 

And at this point, without objection, all Members may place their 
statements in the record. Hearing no objection, so ordered. 

Mr. Cannon. Without objection, the Chair will be authorized to 
declare recesses of the hearing at any point. Hearing none, so or- 
dered. 

Oh, and at this point, we’d like to recognize Mr. Coble for an 
opening statement. 

Mr. Coble. Mr. Chairman, I will not give an opening statement. 
I will commend you for having assembled a very distinguished 
panel, and I look forward to hearing from them. 

I have another meeting, however, simultaneously scheduled. So 
I will probably be in and out. 

But I thank you, Mr. Chairman. 

Mr. Cannon. I thank the gentleman. 

I ask unanimous consent that Members have 5 legislative days 
to submit written statements for inclusion in today’s hearing 
record. Without objection, so ordered. 

I am now pleased and honored to introduce the witnesses for to- 
day’s hearing. 

Our first witness is Chris Mihm, who is the managing director 
of GAO’s Strategic Issues Team, which focuses on government-wide 
issues with the goal of promoting a more results-oriented and ac- 
countable — 

[Pause.] 

Mr. Cannon. We would certainly not like this Committee to be 
interrupted by what happens on the floor of the House. 

We were talking about the Strategic Issues Team, which focuses 
on government-wide issues with the goal of promoting a more re- 
sults-oriented and accountable Federal Government. The Strategic 
Issues Team has examined such matters as Federal agency trans- 
formations, budgetary aspects of the Nation’s long-term fiscal out- 
look, and civil service reform. 

Mr. Mihm is a fellow of the National Academy of Public Adminis- 
tration, and he received his undergraduate degree from George- 
town University. 

Our second witness is Mort Rosenberg, a specialist in American 
public law in the American Law Division of the Congressional Re- 
search Service. In all matters dealing with administrative law, 
Mort has been the Judiciary Committee’s right hand. For more 
than 25 years, he has been associated with CRS and has appeared 
before this Committee a number of times. 

In addition to these endeavors, Mort has written extensively on 
the subject of administrative law. He obtained his undergraduate 
degree from New York University and his law degree from Harvard 
Law School. And we welcome you back Mr. Rosenberg. 

Todd Gaziano is our third witness. He is a senior fellow in legal 
studies and the director of the Center for Legal and Judicial Stud- 
ies at The Heritage Foundation. Mr. Gaziano has served in all 
three branches of government. 

In the executive branch, he worked at the U.S. Department of 
Justice in the Office of Legal Counsel during the Reagan, Bush, 
and Clinton administrations. In the judicial branch, he was a law 
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clerk in the 5th Circuit Court of Appeals for the Honorable Edith 
Jones. 

And between 1995 and 1997, he was the chief counsel to the 
House Subcommittee on National Economic Growth, Natural Re- 
sources, and Regulatory Affairs. During that time, he was involved 
in regulatory reform legislation, including the Congressional Re- 
view Act of 1996. Mr. Gaziano graduated from the University of 
Chicago Law School. 

Our fourth witness is Mr. John Sullivan, the Parliamentarian for 
the U.S. House of Representatives. This is an interesting experi- 
ence to actually testify, isn’t it? 

Mr. Sullivan has served in the House of Representatives since 
1984 as a counsel for the House Armed Services Committee, then 
as Assistant Parliamentarian and Deputy Parliamentarian before 
he was appointed as the Parliamentarian by the Speaker during 
the 108th Congress. 

Prior to coming to the Hill, Mr. Sullivan served 10 years in the 
Air Eorce. He’s a graduate of the U.S. Air Eorce Academy and 
earned his law degree from the Indiana University School of Law. 

This is only the second time that a sitting Parliamentarian has 
testified in front of a House Committee. The first was on the same 
subject a year after the Congressional Review Act was passed. We 
truly appreciate your testimony today and your taking time out to 
do this. 

Just as a side note, I understand, Mr. Sullivan, that your grand- 
father was Lefty Sullivan, one of the pitchers for the 1919 White 
Sox’s. I had no idea, thank you. I am guessing that he would have 
been very happy with the White Sox season last year? That’s great. 

I extend to each of you my appreciation for your willingness to 
participate in today’s hearing. Because your written statements 
will be included in the record, I request that you limit your oral 
remarks to 5 minutes. Accordingly, please feel free to summarize 
or highlight the salient points of your testimony. 

You will note that we have a lighting system. Green means 4 
minutes, yellow means 1 minute, and red means you’re out of time. 
Generally, we’re pretty loose with that, and depending on whether 
we have people here to ask questions, we may be more or less 
loose. But, I want to let you know that it’s a travel day for some 
folks, and so we’d like to pay some attention to that. 

After you’ve presented your remarks, the Subcommittee Mem- 
bers, in the order they arrive, will ask questions of the witnesses, 
and they’ll be subject to the 5-minute limit. And, we’re going to be 
quite strict with that one. 

I ask unanimous consent that Members have 5 legislative days 
to submit additional questions for the witnesses. Hearing no objec- 
tion, so ordered. 

Pursuant to the directive of the Chairman of the Judiciary Com- 
mittee, I ask the witnesses to please stand and raise your right 
hand to take the oath. 

[Witnesses sworn.] 

Mr. Cannon. The record should reflect that all of the witnesses 
answered in the affirmative. You may be seated. 

Mr. Mihm, would you please go ahead with your testimony? 
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TESTIMONY OF J. CHRISTOPHER MIHM, MANAGING DIRECTOR 

FOR STRATEGIC ISSUES, U.S. GOVERN M ENT ACCOUNT- 
ABILITY OFFICE, WASHINGTON, D.C. 

Mr. Mihm. Thank you, Mr. Chairman. Mr. Chairman, Mr. Coble, 
it’s indeed, a great honor to appear before you today to discuss the 
Congressional Review Act. 

As you mentioned in your opening statement, Mr. Chairman, the 
CRA was enacted to ensure that Congress has an opportunity to 
review and possibly reject rules issued by executive agencies before 
they become effective. Under the CRA, two types of rules, major 
and nonmajor, must be submitted to both houses of Congress and 
GAO before they can be implemented. 

Taking your guidance, Mr. Chairman, I’ll limit my comments to 
discussing GAO’s role under CRA and the role that the CRA plays 
in the broader regulatory context. First, on the first point — GAO’s 
primary role under the CRA is to assess and to report to Congress, 
on each major rule, the relevant agency’s compliance with certain 
prescribed procedural steps. 

These requirements include preparation of a cost-benefit analysis 
when that is required, compliance with the Regulatory Flexibility 
Act, the Unfunded Mandates Reform Act — commonly known as 
UMRA, the Administrative Procedures Act, Paperwork Reduction 
Act, and relevant executive orders, including 12866. 

GAO’s report must be sent to the congressional committees of ju- 
risdiction within 15 calendar days of the publication of the rule or 
submission of the rule by the agency, whichever is later. 

While the CRA is silent in regard to GAO’s role concerning 
nonmajor rules, we found that the basic information about those 
rules should also be collected in a manner that can be useful to 
Congress and the public. Specifically, since the CRA was enacted 
in 1996, we have received and submitted reports on 610 major 
rules and entered over 41,000 nonmajor rules into a database that 
we created and maintain. 

To compile information on all of the rules — that is, major and 
nonmajor — submitted to us under the CRA, we established this 
database, available to the public through the Internet. Our data- 
base gathers basic information about the 15 to 20 major and 
nonmajor rules that we typically receive each day, including the 
title, the agency, the type of rule, proposed effective date, date pub- 
lished in the Federal Register, other pertinent information, and 
any joint resolutions of disapproval that may have been introduced. 

Each year, we also seek to determine whether all final rules cov- 
ered by the CRA and published in the Federal Register have been 
filed with both Congress and us. We do this review to both verify 
the accuracy of our database and to determine if agencies are com- 
plying with the CRA. 

We forward a list of unfulfilled rules to 0MB for their handling, 
and in the past, they have disseminated the list to the agencies, 
most of which file the rules or offer an explanation of why they do 
not believe the rule is covered by the CRA. 

In the 10 years since the CRA was enacted, all major rules have 
been filed with us in a timely fashion. For nonmajor rules, the de- 
gree of compliance has remained fairly constant, but not as high, 
with roughly 200 nonmajor rules per year not filed with our office. 
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And, they’re the ones that we have to go after and go back to OIRA 
on. 

One major area of noncompliance with the CRA’s requirements 
has been that agencies have not always delayed the effective date 
of the major rules for the required 60 days. More specifically, agen- 
cies did not delay the effective date for 71 of the 610 major rules 
filed with our office. 

My written statement contains the agencies’ explanation for that, 
and as I note in the statement, we don’t view those as valid expla- 
nations. 

My second broad point this afternoon is that agencies and GAO 
have provided Congress a considerable amount of information 
about the forthcoming rules in response to the CRA. The limited 
number of joint Congressional resolutions might suggest that this 
information generates little additional oversight of rulemaking. 

However, as we have found in our review of the information gen- 
erated on Federal mandates under UMRA, the benefits of com- 
piling and making information available on potential Federal ac- 
tions should not be underestimated. Further, as we’ve also found 
regarding UMRA, the availability of procedures for congressional 
disapproval may have some deterrent effect. 

My good CRS colleague Mort Rosenberg has reported that sev- 
eral rules have been affected by the presence of the review mecha- 
nism, suggesting that the CRA review scheme does have some in- 
fluence in helping Congress maintain some transparency and over- 
sight of the regulatory process. 

Let me add my statement at that point, Mr. Chairman, and I am 
happy to take any questions that you or any other Members of the 
Subcommittee may have. 

[The prepared statement of Mr. Mihm follows:] 
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FEDERAL RULEMAKING 

Perspectives on 10 Years of 
Congressional Review Act 
Implementation 


What GAO Found 

CKA gives Congress aji opporliuiUy to review most lules beibre lliey Lake 
eJTect and to disapprove tiiose found to be loo burdeiisume, excessive, 
ina[>|>mpriaLe, duplicat ive, or oliiervvise •rbjecl ionable. Under CRA, I wo 
types of niles, mstjorand nonma,jor, miLst be submifted to both Houses of 
Congress and GAO before they can take effect. The Office of Information 
and Regulatory Affairs (OIRA) of the Office of Management and Budget 
syreeifies which niles are designated as inaior rules Irascd on criteria set out 
ill the CliA Mtyjor rules cannot be effective until 60 days after publication in 
the or submission b) Congress and CAO, whichever is later. 

Ct>ngre.ss may disapprove agencies’ rules by introducing a resoluUon of 
disapi>ix>val that, if Htloyiled by both Hoitses of Congress and signed by Ihe 
President , can nullify an agency's rule. Members of Congress selcloiti have 
atleinpled to use tliis process. 

GAO's role under CRA is to provide Congress with a report on each ma,jor 
rule concerning GAO’s assessment of the promulgating federal agency’s 
comy)lianco with the pr<iccdnral stops required by variou.s acts and executive 
orders governing tlie regulatory process. GAO compiles information on the 
rules it receives under CRA in a databa.so ciontaining basic informatiott abotit 
mt^jor and noninftjor rules. GAO also (Conducts an ammal review to 
determine whollierall Urail rules covered by Iho Acl and published in liio 
Federal Reijijfler liave been filed willi the Congress and GAO. Alliuugli we 
reported lliat agencies’ compliance willi CRA requirements was incoiisislenl 
during the first yeais after CRA’s enaclmeuL, compliance improved over 
time. 

There have been a limited number of CRA joint re.solutions, but the benefits 
of comyaling and making infonnation av^ailablo on potential federal actions 
should not be underestimated. The proc;edurcs for eongrossional disapproval 
also may have some dotorrent effect. Efforts to onJianco presidential 
oversight of ^encios’ rulemaking ayipear to have been more significant and 
widely employed in recent years than similar oll'orls t o onliaiico 
coiigi'essional oversiglit. Some recent legislative proposals liave i'ociised on 
expanding the inlbrmatioii and analysis available to Congr ess on peinliiig 
rules, wliile oQiers focus on eiihauciiig the mechanisms Uial Congress could 
employ for its own review — and potential flisaj)j)n)val — of agencies’ niles. 


Facts on CRA since Its Enacbnent on March 29, 1 996 

• 37 Joint Resolutions of Disapproval introduced affecting 26 rules 

• 1 mle nullified by Corrgressfhrough Joint Resolution procedures 

• 6f0 major rules received and reported on by GAO 

• 41,218nonmaior rules entered into GAO database 

• About 200 nonmajor rules per year not filed wilh GAO 

• All 610 major rules filed with GAO in a timely fashion 

• 71 of 610 major rules — effective date not delayed for required 60 days 


-United States Government Accountability Office 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to appear before you today on the 10th anniversary of the 
enactment of the Congressional Review Act (CRA).' As you know, CRA 
was enacted to ensure that Congress has an opportunity to review, and 
possibly reject, rules before they become effective. Under CRA, two types 
of niles, major and nonmajor, must be .submitted to both Houses of 
Congress and GAO before they can take effect. We are required to provide 
Congress with a report on each major rule concerning our assessment of 
the promulgating federal agency’s compliance with the procedural steps 
required by various acts and executive orders governing the regulatory 
process. 

Over the past 10 years, agencies have submitted information on thousands 
of rules as required by the CEIA. Although we generally found that agencies 
complied with CRA s requirements, one main area of noncompliance has 
been that agencies have not always delayed the effective date of their 
m^or rules for 60 days, as required by the Act. While considerable 
information on agencies' rules has been reported under CRA, to date 
Congress has used the Act to disapprove only one rule, the Department of 
Labor’s nile on ergonomics in 2001. In contrast, our reviews indicated that 
efforts to increase presidential influence and authority over the regulatory 
process have become more significant and widely used over the years. 

In my statement today, I will fociLs on three Topics. First, I will provide a 
quick overview of the purpose and provisions of CRA. Second, I v.111 
discuss GAO's role in fulfillirig its responsibilities under the Act and 
summarize our CRA activities over the years, Finally, I will address CRA 
within the broader context of developments in presidential and 
congressional oversight of federal agencies’ rulemaking. My statement is 
based on our activities and observations implementing our responsibilities 
under CRA over the past, decade and our related body of work reviewing 
federal regulatory issues. 


^5 U.S.C. §§ 801-808. CKA was ciiaclcd as SiibliUc E ol' Ihc SituiU Business RcgulaLui> 
Enforccroent Fairness Act of 1996 (SBREFA), Ftib. L No. 101-121, on March 29, 1996. 


Page 1 
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Overview of CRA 
Purpose, Procedures, 
and Requirements 


Congressional oversight, of rulemaking using the CRA can be an important 
and useful tool for monitoring the regulatory process and balancing and 
accommodating the concerns of American citizens and businesses with 
the effects of federal agencies' rules. As we noted early in the 
implementation of CRA, it is important to assure that executive branch 
agencies are responsh'e to citizens and businesses about the reach, cost, 
and intpact of regulations, without compromising the statutory mission 
given to those agencies.^ CRA seeks to accomplish this by gi\lng Congress 
an opportunity to review most rules before they take effect and to 
disapprove those found to be too burdensome, excessive, inappropriate, 
duplicative, or otherwise objectionable. 


With certain exceptions, CEIA applies to most rules issued by federal 
agencies, including the independent regulatory agencies,'* Under CRA, two 
types of rules, mj\jor and nonmajor, must be submitted to both Houses of 
Congress and GAO before they can take effect. CRA defines a "major” rule 
as one w'hich results or is likely to result in (1) an annual effect on the 
economy of $100 million or more; (2) a major increase in costs or prices 
for consumers, individual industr ies, government agencies, or geographic 
regions; or (3) significant adverse effects on competition, employment, 
investment, productivity, innovation, or on the ability of U.S.-based 
enterprises to compete with foreign-based enterprises in domestic and 
export markets. specifies that the determination of what rules are 
major is to be made by the Office of Information and Regulatory Affairs 
(OIRA) of the Office of Management and Budget (0MB). Major rules 
cannot be effective until 60 days after publication in the Federal Register 
or submission to Congress and GAO, whichever is later, Nonmajor rules 
become effective w'hen specified by the agency, but not before they are 
filed with Congress and GAO. 

CRA established a procedure by which members of Congress may 
disapprove agencies’ rules by introducing a resolution of disapproval that, 
if adopted by both Houses of Congress and signed by the President, can 
nullify an agency s rule. If such a resolution becomes law, the rule then 


'GAO, CwigresswnalReoieivAcl, CAO,T-OGC-!>'?-20 (Wiisliiiigloii, D.C^: M;u-. 6, 1997). 

on Hildiliori U> sonte general ex<»*j>lioiis, siiirh as one legarding any rule rehil ing lo ugeney 
Jiuuiageitieiil or personnel, CKA docs nol apply lo <uiv rule promulgiiLcd under Lite 
Tclcconimunicattons Act of 1996 and tlM? aiucudincnts inado by tliat Act. Nor does C'RA 
apply U> rules Uial eoiiccni inonelary policy proposed or implemenlcd by Llic Lioiird of 
Governors of the Federal Reserve System or the Federal Open Market C'ommittee. 
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cannot take effect or continue in effect. In addition, CRA prohibits an 
agency from reissuing such a rule in substantially the same form, or a new 
rule that is substantially the same as the disapproved rule, unless the 
reissued or new rule is specifically authorized by a law enacted after the 
date of the joint resolution disapproving the original nile. Members of 
Congress seldom have attempted to ase this disapproval process. CH^er the 
past decade, 37 joint resolutions of disapproval have been intioduced 
regarding 28 rules. Only once has Congress used this disapproval process 
to nullify a rule, when it disapproved the Department of Labor's rule on 
ergonomics in 2001.^ 


GAO’s Role and 
Activities under 


GAO’s only stated role under CRA is to provide Congress with a report on 
each major rule concerning GAO's assessment of the promulgating federal 
CRA agency’s “compliance with the procedural steps” required by various acts 
and executive ordeis governing the regulatory process. These include 
preparation of a cost-benefit analysis, when required, and compliance with 
the Regulatory Flexibility Act, the Unfunded Mandates Refonn Act of 1995 
(UMRA), the Administrative Procedure Act (APA), the Paperwork 
Reduction Act, and Executive Order' 12866. GAO’s report must be sent to 
the congressional committees of jurisdiction within 15 calendar' days of 
the publication of the rule or submission of the rule by the agency, 
whichever is later. While the CRA is silent with regard to GAO’s role 
concerning nonmajor rules, we found that basic information about those 
rules also should be collected in a manner that can be of use to Congress 
and the public. 


To compile information on all the rules submitted to us under CRA, we 
established a database, available to the public on the Internet. ’ Our 
database gafiiers basic information about the 15-20 major and nonmajor 
rules that we receive each day, including the title, the agency, the 
Regulation Identification Number, the type of rule, the proposed effective 
date, the date published in the Federal Register, the congressional review 
trigger date, and any joint resolutiorus of disapproval that may have been 
introduced. We created a standardized submission form available on the 
Internet, which is used by almost all the agencies, to allow more consistent 


L No. 107..5, 115 StaL 7 (Mar. 20, 2001). 

^GA(;)'s Federal Rules Database is publiely available at wTVTv.gae.gev under the “Legal 
Products’' link. The reports we prepare on m3^io^ rules imder CRA are also available on that 
site. 


Page. 3 


GAO-06-e01T 



12 


information collection. Since CRA was enacted on March 29, 1996, we 
have received and submitted timely reports on 610 major rules and entered 
41,218 nonm^gor rules into the database.'^ 

As noted earlier, before a rule can become effective, it must be filed in 
accordance with CRA. VVe conduct an annual re\iew to detenuine whether 
all final rules covered by the Act and published in the Federal Register 
have been filed with the Congress and as. We perform the review to both 
verify the accuracy of our database and to ascertain the degree of agency 
compliance with CRA. We forvi'ard a list of unflled rules to OIRA for their 
handling, and, in the past, they have disseminated the list to the agencies, 
most of which file the rules or offer an explanation of why they do not 
believe a rule is covered by CEIA. 

Although we reported that agencies’ compliance with CRA requirements 
was inconsistent during the first years after CRA's enactment, compliance 
improved over time. In general, we have found the degree of compliance 
to have remained fairly constant, with roughly 200 noninajor rules per year 
not filed with our office. In the 10 years since CRA was enacted, all major 
rules have been filed in a timely fashion. 

In the past 10 years, we also have issued eight opinions regarding what 
constitutes a “rule” under CRA in response to requests from congressional 
committees and members concerning various agency pronouncements and 
memorandums. CRA contains a broad definition of the term “rule,” 
including more than the asual notice and comment rulemakings published 
in the Federal Register under APA. Under CRA, “rule” means the whole or 
part of an agency statement of general applicability and future effect 
designed to implement, interpret, or prescribe law or policy. For example, 
in 1996 we concluded that a memorandum issued by the Secretary of 
Agriculture in connection with the Emergency Salvage Timber Sale 
Program constituted a rule mider CRA and should have been submitted to 
Congress and GAO before it could become effective.' Similarly, in 2001, we 
concluded that a Fish and Wildlife Service Record of Decision entitled 
“Trinity Rlwr Mainstem Fishery Restoration” was a rule covered by CRA.^ 
We believe these opinions haw strengthened the reach of CP^A by insuring 


“Nuinlicr ot iiiijjorand iioiiiniijor riik^ arc as of Mnn'ti 2 ), 1^01)6. 
•Sec B-271505, ScpL 16, 1996. 

■’Sec B-287567, May 1-1, 2001. 
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compliance with the main thrust of the Act, which was to insure that 
agency actions, whether labeled a “rule” by the agency or not, are subject 
to congressional review. We have noted that certain congressional 
committees, such as the Joint Committee on Taxation, were taking an 
active role in owrseeing agency compliance with CRA. As a result, for 
example, Internal Revenue Service procedures, rulings, regulations, 
notices, and announcements are forwarded as CRA submittals. 

The one major area of noncompliance with the requirements of the Act 
has been that agencies have not always delayed the effective date of major 
rules for 60 days as required by the Act. Agencies have filed 610 major 
rules with our office, and, for 71 of those rules, the agencies did not delay 
the effecth'e date for the required 60 days. 

One reason for noncompliance with the 60-day delay is that the agencies 
have misapplied the “good cause” exception which waives the delay of the 
nile If it would be impracticable, unnecessary, or contrary to the public 
interest."’ Since the enactment of CRA, our office has consistently held 
that the “good cause” exception Ls only available if a notice of proposed 
rulemaking w'as not published and public comments were not received.^^ 
Many agencies, following a notice of proposed rulemaking and receipt of 
comments, have stated in tire preamble to the final major rule that “good 
cause” existed for not providing tire 60-day delay. 

The other reason for noncompliance is that the statute that an agency is 
implementing by issuing tlie final major rule contains a date by which the 
Secretary or Administrator miLst Issue the regulation, and the date, in 
many instances, does not penuit the 60-day delay. However, the CRA 
states that it shall apply notwithstanding any other provision of law,'* 


% V.a.C. § 8()l(a)(3)(A). 


^"Scc B-2'^61^ B-27.>5^, Dec. 9, 1996. 
'^5 U.S.C. § 806Ca). 


Page 5 


GAO-06-e01T 



14 


Trends in Presidential Agencies and GAO have provided Congress a considerable amount of 
information about forthcoming rules in response to CRA. The limited 
nnd Congressional number of CRA joint resolutions introduced might suggest that this 

f>0Y[0^ Qf information generates little additional ov-^eisight of rulemaking. However, 

as we found in our review of the information generated on federal 
Kulemaking mandates under UMRA, the benefits of compiling and making information 

available on potential federal actions should not be underestimated.^*^' 
F^irther, as we also found regarding IIMRA, the availability of procedures 
for congressional disapproval may have some deterrent effect. The 
Congressional Research Service has reported that several rules have been 
affected by the presence of the review mechanism, suggesting that the 
CRA review scheme has had some influence, 

Still, as I noted in my testimony before this Subcommittee last November, 
efforts to enhance presidential oversight of agencies’ rulemaking appear to 
have been more significant and widely employed in recent years than 
similar efforts to enhance congressional oversight." In paiticular, our 
reviews have noted the growing influence and authority of OIRA in the 
oversight of the regulatory process.^ Some of this increased activity 
reflects administration initiatives, but it also includes some new 
responsibilities assigned by Congte&s through statute, such as the 
requirement for 0MB to issue govemmentwlde guidance to implement the 
Information Quality Act.^ 

In contrast, there does not appear to have been a similar expansion of 
direct congressional influence and authority over tlte regulatory process, 
although bills have been introduced over tlte years to enhance the 
mechanisms available for congressional oversight of agencies’ rulemaking. 
Some recent legislative proposals have focused on expanding the 
information and analj^is available to Congress on pending rules, while 


^‘'SeeGAO, Unfunded Marulates: Analysis ofBefotTn A' t (. overage. 

(WashingtoTi, Hay 12, 2(M)4) aiid Unfutuhd. Mandates: Vaiij About Reform 

Ac.I’k Slmnglhx. Wifukrufsanx. and Opii.irnx far Impnau'wenl, bALt-0,'-J.r j rV\<islaiigt(.iii, 
D.C.; Mar. 31, 20(15). 

See (tAO, Federai HuiemakiTig: Keviewx and Kmenjiruj TiviuI.h Suijrjrsl Issues Thai. 

Merit Comjtvxsional AHenliwt, <i.‘'.O-0<i-22>5T(VVHstiini'l()ri, )).(;.; Nov. I, 200.5). 

GAO, Rvlemaking: OMD’s Role in Re-eieivs of Agencies' Dnif I Rules and the 
Transparency of Those Reviews, GAOC’S-929 OV<'shii'igti:in, D.C:.: Sept. 22, 2003). 

^‘Tlic luTomiaUoii QualUv Act is also known as tlie DiUa QuaJilv Act. Coiisoildaleri 
AppropriaHons Act, 2001, Pub. L. No. 106-65-1, 111 .Stat. 2763, 2763A-1.53-51 CKcc. 21, 2000). 
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Others focus on enhancing the mechanisms that Congress could employ 
for its own review — and potential disapproval — of agencies' rules. 

As the major example of the first category of proposals, C ongress passed 
the Truth in Regulating Act (TIRA) in 2000 to provide a mechanism for it 
to obtain more information about certain rules. In contrast to the 
essentijilly procedural reviews that GAO now conducts under CRA, TIRA 
contemplated a 3-year pilot project during which GAO would perfonn 
independent evaluations of “economically significant" agency rules when 
requested by a chairman or ranking member of a committee of jurisdiction 
of either House of Congress. However, during the 3-year period 
contemplated for the pilot project, Congress did not enact any specific 
appropriation to cover TIRA evaluations, as called for in the Act, and the 
authority for the 3-year pilot project expired on January 15, 2004. 
Therefore, we have no Information on the potential effectiveness of this 
mechjmism. 

Congress has considered reauthorizing TIRA, and we have strongly urged 
that any reauthorization of TIRA continue to contain language requiring a 
specific annual appropriation forGAO before we are required to 
undertake independent evaluations of major rulemakings. Such an 
expansion of GAO’s current lines of business without additional dedicated 
resources would pose a serious problem for us, especially in light of what 
will likely be increasing budgetary constraints in the years aliead. It would 
also likely serve to adversely affect our ability to provide the same level of 
service to the Congress in connection with our existing statutory 
authorities. We have also recommended that TIRA evaluations be 
conducted under a pilot project basis. 

Members of Congress have also introduced several bills over the past year 
that would provide additional mechanisms for direct review and approval 
(or disapproval) of agencies’ rules.“ Some of these proposals would 
modify how Congress reviews information submitted under CRA and how 
the disapprov'al procedures would w'ork. These bills could, for example, 
create ajoint committee thatw'ould be tasked with reviewing all rules to 
determine whether a disapprov'al resolution under CRA should be 
intniduced. We hav'e conducted no w'ork that would provide information 
on the potential effectiveness of such changes. 


L No. 10&ai2, 11-1 Slal. 12-18 (Oc-L 17, 2000), 5 i:.S.C. § 801 iiolc. 
'■'^Scc, for example, II.R. -576, ILR. 931, andll.R 3118. 
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Mr. Chairman, this concludes my prepared statement. Once again, I 
appreciate the opportunity to testify on these important issues. I would be 
pleased to address any questions you or other Members of the 
Subcommittee might hav'e at this time. 

If additional information is needed regarding this testimony, please 
contact J. Christopher Mihni, Managing Director, Strategic Issues, at (202) 
512-6806 or milm\j@gao.gov. 


(150-185) 
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This is a work of the U.S. government and is not subject to copyright protection in the 
United States. It may be reproduced and distributed in its entirety without further 
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Mr. Cannon. Thank you. 

Mr. Rosenberg. 

TESTIMONY OF MORTON ROSENBERG, ESQ., SPECIALIST IN 

AMERICAN PUBLIC LAW, AMERICAN LAW DIVISION OF THE 

CONGRESSIONAL RESEARCH SERVICE, LIBRARY OF CON- 
GRESS, WASHINGTON, D.C. 

Mr. Rosenberg. Thank you very much, Mr. Chairman and Mr. 
Coble. 

I’m pleased to be here again, dealing with an important issue in- 
volved in our administrative law project. I have submitted a report 
of the 10 years of action under the CRA and also my statement for 
the record. Let me just make certain points, as quickly as I’m able 
to. As you know. I’m verbose. 

Point one is that when the House and Senate passed this legisla- 
tion, they understood that they were addressing a fundamental in- 
stitutional concern. That institutional concern involved the develop- 
ment of the administrative state, the fact that there is tremendous 
amount of delegation of rulemaking and law-making authority to 
the agencies, that those delegations are broad and vague, and that 
they’re absolutely necessary. 

Point two is that Congress, over the years, has been criticized as 
abdicating its responsibility with respect to oversight of those dele- 
gated authorities. The sponsors of the legislation said, and I quote, 
“In many cases, this criticism is well founded. Our constitutional 
scheme creates a delicate balance between the appropriate roles of 
Congress in enacting laws and the executive branch in imple- 
menting those laws. This legislation will help address the balance, 
reclaiming for Congress some of its policymaking authority without 
at the same time requiring Congress to become a super regulatory 
agency.” 

Well, the statistics that have been compiled by GAO and re- 
flected in their testimony and in my report indicate that those 
hopes seem to have been dashed. That, indeed, the anticipation 
that the agencies, because of the existence of the CRA, become a 
factor in the rule development process — a key factor — and level the 
playing field and provide the kind of regulatory accountability to 
Congress and the responsibility of Congress for overseeing it, ap- 
pear to have been dashed. 

And indeed, events over the last decade have exacerbated very 
much the CRA, in addition to the flaws of the CRA. Some of the 
flaws — and the major ones, that I would pick out, the two major 
ones are the lack of a screening device for Congress to be able to 
identify particularly the rules that need to be looked at by Con- 
gress and the abense of an expedited procedure in the House for 
House consideration of a joint resolution of disapproval that is, you 
know, concurrent with and complementary to the Senate’s proce- 
dure. 

Again, as I said, compounding the problem of a flawed mecha- 
nism is the development of a strong presidential review process. 
That started with President Reagan’s establishment of the Office of 
Information and Regulatory Affairs as the clearinghouse for all 
rules during the — in the first month of the Reagan administration. 
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Those executive orders were very, very effective, and Congress 
was well aware during the ’80’s and the — and the ’90’s of how effec- 
tive those executive orders were in sensitizing the agencies to the 
President’s agenda and diverting it from Congress’ agenda and 
Congress’ intent in delegating authority with respect to certain 
kinds of rulemakings. 

Those executive orders and that concept of what has been called 
the new presidentialism have been continued — were continued dur- 
ing the Clinton administration and has continued today in the 
Bush administration. The administration of John Graham of OIRA 
has been even more effective than it was during the Reagan admin- 
istration. 

Congress passed the CRA with that in mind and with the under- 
standing that even during the Reagan administration, there was 
strong congressional opposition to presidential controls that were 
being developed at that particular time. 

More recently, what we have seen is what I would call a denigra- 
tion by the Executive Branch of Congress’ abilities and Congress’ 
role in the law-making process and in the oversight process. In a 
very widely cited article, the current dean of the Harvard Law 
School posits the notions of the new presidentialism, and suggests 
that when Congress delegates administrative and law-making 
power specifically to a department or agency head, it is at the same 
time making a delegation of those authorities to the President him- 
self, unless the legislative delegation specifically states otherwise. 

From this, she asserts, flows the President’s constitutional pre- 
rogative to supervise, direct, and control the discretionary actions 
of all agency officials. The author states that, and I quote, “A Re- 
publican Congress proved feckless in rebuffing Clinton’s novel use 
of directive power, just as an earlier Democratic Congress, no less 
rhetorically inclined, had proved incapable of thwarting Reagan’s 
use of a newly strengthened regulatory process.” 

And she goes on to explain that, “The reasons for this failure are 
rooted in the nature of Congress and the law-making process. The 
partisan and constituency interests of individual Members of Con- 
gress usually prevent them from acting collectively to preserve con- 
gressional power or, what is the same thing, to deny authority to 
other branches of the Government.” 

She then goes on to effectively deride the ability of Congress to 
restrain a President — a presidential intent on controlling the ad- 
ministration of the laws. She states, “Because Congress rarely is 
held accountable for agency decisions, its interest in overseeing 
much administrative action is uncertain. And because Congress’ 
most potent tools of oversight require collective action and presi- 
dential agreement, its capacity to control agency discretion is re- 
stricted. But viewed from the simplest perspective, presidential 
control and legislative control of administration did not present an 
either/or choice. Presidential involvement instead superimposes an 
added level of political control onto the congressional oversight sys- 
tem. That, taken on its own and for the reasons just given, has no- 
table holes.” 

Dean Kagan’s observations were like a blueprint for what has 
been occurring during the Bush administration. 
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Let me conclude by saying that the CRA reflects a recognition of 
the need to enhance the political accountability of Congress and the 
perception of legitimacy and competence of the administrative rule- 
making process. It also rests on an understanding that broad dele- 
gations of rulemaking authority to agencies are necessary and ap- 
propriate and will continue for the indeflnite future. 

The Supreme Court’s most recent decision, rejection of an at- 
tempted revival of the nondelegation doctrine, adds impetus for 
Congress to consider several facets and ambiguities of the current 
mechanism. Absent review, current trends of avoidance of notice 
and comment rulemaking, the lack of full reporting of covered rules 
under the CRA, limited judicial review, and what I’ve just pointed 
out, an increasing presidential control over the rulemaking process, 
is likely to continue. 

As I said, there are two major things that I think should be done 
to help ameliorate this. One is a screening mechanism, and the sec- 
ond is expedited procedures. One might say that, you know, putting 
them in legislation would be subject to presidential veto. But I be- 
lieve that you could accomplish this by the action of Congress alone 
without presidential veto, and that would be utilizing Congress’ 
rulemaking authority. 

A joint committee that has power to screen and recommend with 
respect to — to the jurisdictional committees and send to the juris- 
dictional committees in the House and the Senate recommenda- 
tions for disapproval resolutions can be established by concurrent 
resolution. 

An expedited procedure in the House needs only a resolution of 
the House to establish. And I think in determining whether — what 
the next step to do is it may be too politically difficult to pass a 
law, this might be a way to go. 

Thank you. 

[The prepared statement of Mr. Rosenberg follows:] 

Prepared Statement of Morton Rosenberg, Esq. 

Mr. Chairman and Members of the Subcommittee, 

I am very pleased to be before you again, this time to discuss a statute, The Con- 
gressional Review Act (CRA), that I have closely monitored since its enactment ten 
years ago yesterday. Your commencement of oversight of this important piece of leg- 
islation is opportune and perhaps propitious. 

As my CRS Report on the decade of experience under the CRA details, we know 
enough now to conclude that it has not worked well to achieve its original objectives: 
to set in place an effective mechanism to keep Congress informed about the rule- 
making activities of federal agencies and to allow for expeditious congressional re- 
view, and possible nullification of particular rules. The House and Senate sponsors 
of the legislation made clear the fundamental institutional concerns that they were 
addressing by the Act: 

As the number and complexity of federal statutory programs has increased 
over the last fifty years. Congress has come to depend more and more upon Ex- 
ecutive Branch agencies to fill out the details of the programs it enacts. As com- 
plex as some statutory schemes passed by Congress are, the implementing regu- 
lations are often more complex by several orders of magnitude. As more and 
more of Congress’ legislative functions have been delegated to federal regulatory 
agencies, many have complained that Congress has effectively abdicated its con- 
stitutional role as the national legislature in allowing federal agencies so much 
latitude in implementing and interpreting congressional enactments. 

In many cases, this criticism is well founded. Our constitutional scheme cre- 
ates a delicate balance between the appropriate roles of the Congress in enact- 
ing laws, and the Executive Branch in implementing those laws. This legisla- 
tion will help to redress the balance, reclaiming for Congress some of its policy- 
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making authority, without at the same time requiring Congress to become a 
super regulatory agency. 

The numbers accumulated over the past ten years are telling. Almost 42,000 rules 
were reported to Congress over that period, including 610 major rules, and only one, 
the Labor Department’s ergonomics standard, was disapproved in March 2001. Thir- 
ty-seven disapproval resolutions, directed at 28 rules, have been introduced during 
that period, and only three, including the ergonomics rule, passed the Senate. Many 
analysts believe the negation of the ergonomics rule was a singular event not likely 
to soon be repeated. Furthermore not nearly all the rules defined by the statute as 
covered are reported for review. That number is probably at least double those actu- 
ally submitted for review. Federal appellate courts in that period have negated all 
or parts of 60 rules, a number, while significant in some respects, is comparatively 
small in relation to the number of rules issued in that period. 

It was anticipated that the effective utilization of the new reporting and review 
mechanism would draw the attention of the rulemaking agencies and that its pres- 
ence would become an important factor in the rule development process. Congress 
was well aware at the time of enactment of the effectiveness of President Reagan’s 
executive orders centralizing review of agency rulemaking, from initial development 
to final promulgation, in the Office of Management and Budget’s Office of Informa- 
tion anci Regulatory Affairs (OIRA) in the face of aggressive challenges of congres- 
sional committees. The Clinton Administration, with a somewhat modified executive 
order, but with an aggressive posture of intervention into and direction of rule- 
making proceedings, continued a program of central control of administration. ^ The 
expectation was that Congress, through the CRA, would again become a major play- 
er influencing agency decisionmaking. 

The ineffectiveness of the CRA review mechanism, however, soon became readily 
apparent to observers. The lack of a screening mechanism to identify rules that war- 
ranted review and an expedited consideration process in the House that com- 
plemented the Senate’s procedures, and numerous interpretative uncertainties of 
key statutory provisions, may have detered its use. By 2001, one commentator 
opined that if the perception of a rulemaking agency is that the possibility of con- 
gressional review is remote, “it will discount the likelihood of congressional inter- 
vention because of the uncertainty about where Congress might stand on that rule 
when it is promulgated years down the road,” an attitude that is reinforced “so long 
as [the agency] believes that the president will support its rules.” ^ 

Compounding such a perception that Congress would not likely intervene in rule- 
making, particularly after 2001, has been the emergence of what has been called 
by one scholar as the “New Presidentialism,” ^ that has become a profound influence 
in administrative and structural constitutional law. It is a combination of constitu- 
tional and pragmatic argumentation that holds that most of the government’s regu- 
latory enterprise represents the exercise of “executive power” which, under Article 
II, can legitimately take place only under the control and direction of the President; 
and the claim that the President is uniquely situated to bring to the expansive 
sprawl of regulatory programs the necessary qualities of “coordination, technocratic 
efficiency, managerial rationality, and democratic legitimacy” (because he alone is 
elected by the entire nation). One of the consequences of this presidentially centered 
theory of governance is that it diminishes the other important actors in our collabo- 
rative constitutional enterprise. Were it maintained that the Congress is constitu- 
tionally and structurally unfit for running democratic responsiveness, public- 
regardedness, managerial efficiency and technocratic rationality, this scholar’s sug- 
gested response is: why bother talking with Congress about what is the best way 
to improve the practice of regulatory government? 

In a widely cited 2001 article,"^ the current dean of the Harvard Law School, pos- 
its the foregoing notions and suggests that when Congress delegates administrative 
and lawmaking power specifically to department and agency heads, it is at the same 
time making a delegation of those authorities to the President, unless the legislative 
delegation specifically states otherwise. From this flows, she asserts, the President’s 
constitutional prerogative to supervise, direct and control the discretionary actions 


^See, Christopher Yoo, Steven G. Calahresi, and Anthony J. Colangelo, “The Unitary Execu- 
tive in the Modern Era, 1945-2004,” 90 Iowa L. Rev. 601, 690-729 (2005) (detailing the history 
of presidential control of administrative actions of departments and agencies in the Reagan, 
Bush I, Clinton and Bush II administrations) (Yoo). 

2 Mark Seidenfeld, “The Psychology of Accountability and Political Review of Agency Rules,” 
51 Duke L.J. 1059, 1090 (2001). 

^Cynthia R. Farina, “Undoing The New Deal Through The New Presidentialism,” 22 Harv. 
J. of Law and Policy 227 (1998). 

‘‘Elena Kagan, “Presidential Administration,” 114 Harv. L. Rev. 2246 (2001) (Kagan). 
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of all agency officials. The author states that “a Republican Congress proved feckless 
in rebuffing Clinton’s novel use of directive power — just as an earlier Democratic 
Congress, no less rhetorically inclined, had proved incapable of thwarting Reagan’s 
use of a newly strengthened regulatory review process.”® She explains that “[t]he 
reasons for this failure are rooted in the nature of Congress and the lawmaking 
process. The partisan and constituency interests of individual members of Congress 
usually prevent them from acting collectively to preserve congressional power — or, 
what is the same thing, to deny authority to other branches of government.”® She 
goes on to effectively deride the ability of Congress to restrain a President intent 
on controlling the administration of the laws: 

Presidential control of administration in no way precludes Congress from con- 
ducting independent oversight activity. With or without significant presidential 
role. Congress can hold the same hearings, engage in the same harassment, and 
threaten the same sanctions in order to influence administrative action. Con- 
gress, of course, always faces disincentives and constraints in its oversight ca- 
pacity as this Article earlier has noted. Because Congress rarely is held account- 
able for agency decisions, its interest is in overseeing much administrative ac- 
tion is uncertain; and because Congress’s most potent tools of oversight require 
collective action (and presidential agreement), its capacity to control agency dis- 
cretion is restricted. But viewed from the simplest perspective, presidential con- 
trol and legislative control of administration do not present an either/or choice. 
Presidential involvement instead superimposes an added level of political con- 
trol onto a congressional oversight system that, taken on its own and for the 
reasons just given, has notable holes. 

Dean Kagan’s observations and theories appear to have been almost a blueprint for 
the presidential actions and posture toward Congress of the current Administra- 
tion.® 

The CRA reflects a recognition of the need to enhance the political accountability 
of Congress and the perception of legitimacy and competence of the administrative 
rulemaking process. It also rests on the understanding that broad delegations of 
rulemaking authority to agencies are necessary and appropriate, and will continue 
for the indefinite future. The Supreme Court’s most recent rejection of an attempted 
revival of the nondelegation doctrine® adds impetus for Congress to consider several 
facets and ambiguities of the current mechanism. Absent review, current trends of 
avoidance of notice and comment rulemaking, lack of full reporting of covered rules 
under the CRA, judicial review, and increasing presidential control over the rule- 
making process will likely continue. 

There have been a number of proposals for CRA reform introduced in the 109th 
Congress that address more effective utilization of the review mechanism, most im- 
portantly a screening mechanism and an expedited consideration procedure in the 
House of Representatives. Two such bills, H.R. 3148, introduced by Rep. Ginny 
Brown-Waite, and H.R. 576, filed by Rep. Robert Ney, both provide for the creation 
of joint committees to screen rules and for expedited House consideration proce- 
dures. H.R. 3148 also suggests a modification of the CRA provision that withdraws 
authority from an agency to promulgate future rules in the area in which a dis- 
approval resolution has been passed with the enactment by Congress of a new au- 
thorization. That provision has been seen as a key impediment to the review proc- 
ess. Both proposals are expected to receive further consideration. 

Mr. Cannon. You’re always provocative, and I really enjoyed 
that testimony. We’ll come back in just a few minutes. But those 
are very good points. 

Mr. Gaziano, you’re recognized for 5 minutes. 

TESTIMONY OF TODD F. GAZIANO, ESQ., SENIOR FELLOW IN 
LEGAL STUDIES, AND DIRECTOR, CENTER FOR LEGAL AND 
JUDICIAL STUDIES, THE HERITAGE FOUNDATION, WASH- 
INGTON, D.C. 

Mr. Gaziano. Good afternoon, Mr. Chairman. 


® Kagan at 2314. 

^Id. 

Kagan at 2347. 
sSeeYoo at 722-30. 

^Whitman v. American Trucking Assn’s, 531 U.S. 457 (2001). 



24 


Thank you for inviting me to talk about the operation of a law 
that too often is neglected. 

In my written testimony, I talk about some of the democratic and 
separation of powers theory that supports this legislation. But I’m 
going to try to confine my oral testimony to more practical con- 
cerns. 

I want to first turn to an evaluation of the effectiveness of the 
CRA, and I want to talk about the three purposes of the CRA. And 
the first is, as Mr. Mihm has suggested, is to advance public 
record-keeping of agency rulemaking. 

The CRA’s legislative history makes clear that the broad defini- 
tion of a rule was chosen for several reasons; one of them was to 
help Congress and its supporting agencies better catalogue the cor- 
pus of agency rules that affect the public. 

I am somewhat disappointed that compliance has not been com- 
plete, and I actually think that the incidence of noncompliance may 
be higher than that which GAO has been able to record. Anecdotal 
evidence and investigation by other Committees of this House has 
suggested as much. 

Nevertheless, the catalogue of nearly 42,000 rules and the public 
database that GAO has set up, together with the required reports, 
is no doubt a very valuable resource for Congress and for scholars 
of the regulatory process. 

The second purpose of the Congressional Review Act is to change 
agency rulemaking behavior. Now it’s true that the CRA has not 
been invoked as often as its sponsors and early commentators ex- 
pected. But as opposed to the “glass is half empty” conclusion that 
Mort talked about, I think that it is not wise to conclude that it’s 
necessary that it’s had no impact on agency behavior and legisla- 
tive accountability. 

In fact, there is anecdotal evidence that when Congress invokes 
the CRA, particularly during the rulemaking process, it can have 
an effect. What that evidence suggests to me, Mr. Chairman, is 
that it can be a tool to increase Congress’ leverage when Members 
choose to use it. 

Now some point to the ergonomics rulemaking and say the only 
time that we can enact a law is when a rule is issued, unpopular 
rule is issued at the end of an Administration that isn’t supported 
by the incoming Administration. 

In my written testimony, I explain why I’m not sure that that 
is the case. But even if that is one limitation to the rule, that’s an 
important use of the CRA: to put a stop to such midnight regula- 
tions. 

But I do want to address one other limitation that I think has 
been exaggerated, and that is the assumption that Presidents will 
veto any resolution of disapproval for rules that come out of their 
Administrations. Certainly, it is the case that Presidents might 
consider such vetoes. But in my written testimony, I mention three 
reasons why a President might not veto such resolutions of dis- 
approval. 

But even if a President does veto such resolutions of disapproval, 
let me suggest two positive outcomes from the standpoint of demo- 
cratic theory. The first is that the President would be more directly 
accountable for the regulation — both he and his Administration 
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would not be able to hide behind the “Congress made me do it. We 
had no discretion, but to issue this particular regulation” excuse. 

The second benefit, even of a presidential veto, of course, that 
isn’t immediately overridden is that once Congress expresses its 
will in that way, it usually can get its — have its will enacted in 
some other way, by adding a rider to a different piece of legislation 
or through other means. Creative minds, of course, can certainly 
influence the enforcement of a particular rule and change its oper- 
ation in the future. 

The third major purpose of the Congressional Review Act is to 
enhance legislative accountability for agency rulemaking. And I 
submit to you that by its action or inaction. Congress is now more 
accountable for agency rules. I think that the CRA was designed 
by its sponsors and does make it harder for both the President and 
Congress to evade their particular share of responsibility. 

To the extent that the CRA does have some limitations, I cer- 
tainly believe Congress should make further reforms. But Congress 
is, ultimately, responsible. 

In my remaining time, I just want to mention one interpretive 
issue and three possible reforms, just almost by name. The first in- 
terpretive issue is that that the courts have somewhat disagreed 
on, and that’s the scope of the limitation on judicial review that’s 
contained in section 805. 

The key question is this. May a court consider whether a rule 
that has never been submitted to a Congress is in effect? And I 
submit that the better interpretation of the statute is that the 
courts can properly pass on that issue. 

But I’m requesting this Committee or suggesting to this Sub- 
committee, respectfully, that this issue merits special attention in 
the future. No matter what the courts decide about this issue, I 
suggest that this Subcommittee should ensure that there’s at least 
limited judicial review of that triggering mechanism in the future, 
even if it requires future legislative amendment. 

The other matters that I would commend to this Subcommittee’s 
further consideration is I do think that there is a desperate need 
for an OIRA-like organization in Congress. I feel somewhat pre- 
sumptuous — it would be somewhat presumptuous of me to suggest 
exactly what that is, but I also think that it makes no sense from 
a separation of powers standpoint for you to be so seriously 
outmanned in the regulatory review. So I think the Committees of 
jurisdiction also need to significantly increase their staff. 

The two other, more dramatic proposals that I would suggest are 
that Congress consider requiring congressional approval of major 
rules. Not make them subject to disapproval, but actually require 
affirmative congressional approval. 

And the final reform that I certainly think is justified is to pre- 
vent the proliferation of crimes from being defined in regulations. 
I think that if it is worthy to criminalize. Congress ought to define 
the contours of crimes. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Gaziano follows:] 
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Good afternoon, Mr. Chairman and other distinguished Members of the Subcommittee. Thank 
you for inviting me to testify today on the operation of a law that is too often neglected. For the 
record, T am a Senior Fellow in Legal Studies and Director of the Center for Legal and Judicial Studies 
at The Heritage Foundation, a nonpartisan public policy, research, and educational organization. I am 
a graduate of the University of Chicago Law School and a former law clerk to the U S. Fifth Circuit 
Court of Appeals. During different periods in the Reagan, Bush, and Clinton Administrations, 1 served 
in the U.S. Department of Justice, Office of Legal Counsel, where 1 provided legal advice to the White 
House and four Attorneys General on a variety of matters, including administrative law issues related 
to the rulemaking process. 

As the Subcommittee Members also may know, I was honored to serve as a Subcommittee 
Chief Counsel in this body in 1996 when the Congressional Review Act (CRA) was debated and 
enacted. The original House version of the CRA was introduced as an amendment to another bill by 
Rep. David M. McIntosh, then-chair of the Subcommittee on National Economic Growth, Natural 
Resources and Regulatory Affairs, which employed me. I also had the privilege of working closely 
with Senator Nickles, the original Senate sponsor, and his legislative staff, as well as with House 
Judiciary Committee Chairman Henry Hyde and his senior staff, on the final language of the bill 
before it was added as a subtitle to a larger bill that was signed into law ten years ago yesterday. 

I mention my personal involvement as an agent of Congress not to relate long-irrelevant details 
regarding the legislative debate over the CRA — and certainly not to claim any more credit than that of 
one of several scriveners — but simply as bearing on my detailed familiarity with its text, structure, and 
legislative history. To the extent that I discuss the legislative intent of the CRA and the expectations of 
its sponsors, I attempt to confine myself to the public record, including the joint legislative history 
introduced in the House and the Senate by all of the principal legislative sponsors. 

Nevertheless, my personal experience probably has also caused me to think, write, and speak 
about the CRA more than T otherwise would as an administrative law scholar. It is therefore a special 
pleasure to share with you some of my thoughts about its successes, limitations, and promise as a part 
of our administrative law. My testimony begins with a brief statement regarding the democratic theory 
behind the Congressional Review Act. I then touch on the effectiveness of the CRA, discuss some 
interpretive issues and possible reforms to make it more powerful, and conclude with additional 
thoughts on how the CRA (and more extensive congressional review of agency rulemaking in general) 
could better approximate the separation of powers ideal. 

Democratic Theory and the Separation of Powers 

The Congressional Review Act requires executive agencies to submit covered rules to Congress 
before they may go into effect. The Act provides special procedures in both Houses that enable 
Congress to expeditiously consider special, unamendable resolutions of disapproval that would 
overrule the regulation. If passed by Congress, such resolutions of disapproval are then presented to 
the President for his signature or veto as is the case with any other bill.’ 

Before turning to more practical issues, it is helpful to note that the Congressional Review Act 
was intended to increase democratic accountability for rulemaldng and to reinvigorate, at least in a 
minor way, one aspect of the constitutional separation of powers that has been weakened overtime. In 


‘ For a more detailed discussion of the operation of the Act, see Morton Rosenberg, “Congressional Review of Agency 
Rulemiikiiig: An Update and Assessment of the Congressional Review Act After Ten Y earsA CRS (March 27, 2006). 
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short, the Framers would have approved of a device like the CRA because it reinforces the 
constitutional scheme that they so carefully crafted. 

The Framers’ concern was tyranny, not just by a monarch, but by his many administrative 
officials as well. One of my favorite passages of the Declaration of Independence lists this as a 
justification for revolution; "He has erected a multitude of new Offices, and sent hither Swarms of 
Officers to harass our People, and eat out their Substance." Agency bureaucrats can be as dangerous 
and harassing today as they were in 1 776 — unless they are constrained in some meaningful way. 

One of the most important devices adopted by the Framers to prevent tyrannical government 
was the separation of powers. The Framers were familiar with Moresque’s admonition that there can 
be no liberty where the legislative and executive powers are united in the same official. This idea of 
separating government powers had begun to be implemented in the colonial governments and later in 
the state governments at the time of the framing of the United States Constitution. 

The separation of powers is expressed in various ways in the Constitution, including the 
structure of the Constitution and several of its explicit provisions. Nevertheless, Madison 
acloiowledged a common fear of the proposed government when he noted in b'ederalist 46 that, “The 
accumulation of all power, legislative, executive and judiciary in the same hands may justly be 
pronounced as the very definition of tyranny.” (This formulation actually trumps Montesque’ s.) In 
several of the subsequent Federalist Papers, Madison explained that citizens need not fear that the new 
Constitution neglected the separation of powers. The Constitution, he argued, would keep the powers 
of government more effectively separated than the early state governments because it pitted ambition 
against ambition to keep the different branches of government perpetually in check. 

The clearest expression of the separation of powers can be found in the vesting clauses, which 
are the first sentences of Articles 1, 11, and 111. Article 1 begins thus: “All legislative Powers herein 
granted shall be vested in a Congress of the United States...” Article 11 begins in a similar fashion: 

“The executive Power shall be vested in a President. . .” And Article 111 begins with an analogous grant 
of power: “The judicial Power of the United States shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain and establish.” Note there is no mention 
of independent agencies, or anything else “independent” for that matter. ^ 

As this Subcommittee knows, the purpose of the separation of powers was not to protect 
government officials’ power for sake of those officials, but to protect individual liberty. Power was 
understood to be corrupting, and the more power concentrated in one person or branch, the greater the 
threat to liberty. It was for this reason that the Framers struggled to divide the necessary powers of the 
government. But they also paid special attention to keeping them separate for the long run. 

What legal scholars and historians refer to as the delegation (or nondelegation) doctrine is a 
necessary corollary to this separation of powers framework. As it applies to Congress, it is the simple 
notion that Congress may not delegate its core legislative power to the executive or judicial branches 
or to other entities. Congress must write the laws itself It cannot delegate the law-writing power 
because that would upset the balance of powers and ultimately endanger our individual liberties. 


Executive branch agencies include nuiro- so-called “independent” agencies. Congress may desigmite an agency as 
“independent” for various statiitoix^ purposes, but all agencies tliat exercise significant discretion under the laws of tlic 
United States are in the executive branch for constitutional purposes. Cf Alomson v, Olson, 487 U.S. 654 (1988). 
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When does Congress’s delegation of rulemaking authority to executive branch agencies cross 
the line between filling in administrative gaps in the laws Congress has enacted and actually writing 
what are the equivalent of new laws? This is one of the more difficult questions of constitutional law. 
The Supreme Court once policed this line actively, but it has largely abdicated this responsibility since 
the late 1930s.^ Nevertheless, there are still some clear limits on delegated authority beyond which 
Congress cannot go."^ Although Congress’s delegation of rulemaking power may be very broad, it 
cannot be completely standardless. Recent decisions of the Supreme Court have held that a law that 
authorizes rulemaking must contain an “intelligible principle” to guide agency action. 

The most significant recent pronouncement by the Supreme Court was a disappointment to 
those who had hoped for a minor re-invigoration of the nondelegation doctrine. In Whimian v. 
American Trucking Association, the Court found an “intelligible principle” in the Clean Air Act that 
grants the EPA extremely broad discretion to regulate thousands of potential pollutants, even if those 
rules impose billions of dollars in costs and bankrupt entire industries.' Some might reasonably wonder 
whether the discretion accorded to the EPA amounts to “the accumulation of [practically] all power, 
legislative, executive and judiciary in the same hands” that Madison equated with the “very definition 
of tyranny.” No matter how well meaning it might be, the EPA decides what pollutants to regulate, 
how specifically to control those pollutants, and when and where its regulations apply. It then writes 
voluminous rules, enforces its own regulations, and adjudicates many actions subject to a very limited 
and deferential standard of judicial review. 

Only Justice Thomas expressed serious concern with the delegation in Whitman, though he cast 
his opinion as a concurrence because the issue was not properly raised by the litigants. Thomas’s 
opinion is wonderful, as usual. My paraphrase of his opinion is this: T agree the Clean Air Act has an 
intelligible principle, like other laws the Court has heretofore approved. But that is not the relevant 
test under the Constitution. The Constitution confers a// legislative powers to Congress. The real 
question is whether the delegation is anything other than legislative.’'’ According to a solid majority of 
justices still on the Court, however. Congress need only provide vague but intelligible principles to 
enable the executive to legislate as it sees fit. This is not the separation of powers ideal. 

That the courts allow Congress to delegate sweeping regulatory power to executive agencies 
does not mean it should do so, especially when it exercises no further control over the matters 
delegated. With broad delegation now the norm. Congress ought to increase oversight and control 
over the agency rulemaking process. In other words, if the delegation doctrine is on life support, then 
Congress must devise other procedures to approach and reinforce the separation of powers ideal. The 
Congressional Review Act was a small step to restore constitutional government and the constitutional 
separation of powers. The j oint statement of its principal sponsors expresses that intent: 

As the number and complexity of federal stalutoiy^ programs has (sic) increased overthc last fi% 
years, Congress has come to depend more and more upon Executive Branch agencies to fill out the 
details of the programs it enacts. As complex as some statutoiy^ schemes passed by Congress are. the 
implementing regulation is often more complex by several orders of magnitude. As more and 


^ Legal scholars continue to debate the appropriateness of this clittnge, but almost all agree thcit the courts hiive significtuitly 
increased the deference thej^ accord to congressional delegations of regulatory authority since the late 1930s. 

" For example, the Supreme Court still lias not overruled its early New Deal cases of Panama Refining Co. v. Ryan, 293 
U.S. 388 (1935), and Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 

’ 531 U.S. 457, 472-76 (2001). 

^ 531 U.S. at 486-87 (Thomas, J., concurring). Thomas ends his three-paragraph concurrence expressing a w'illingness to 
address tliat specific question in a future case. 
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more of Congress'fs] legislative flmctions have been delegated to federal regulatoiv' agencies, many 
have complained that Congress has effectively abdicated its constitutional role as the national legislature 
in allowing federal agencies so much latitude in implementing and interpreting congressional 
enactments. 

In many cases, this criticism is well founded. Our constitutional scheme creates a delicate balance 
between the appropriate roles of the Congress in enacting laws, and the Executive Branch in 
implementing those laws. This legislation will help to redress the balance, reclaiming for Congress some 
of its policymaking authority, without at the same time requiring Congress to become a super rcgulatoty 
agency. 


Because Congress often is unable to anticipate the numerous situations to which the laws it passes 
must apply, Executive Branch agencies sometimes develop regulatory schemes at odds with 
congressional e.xpectatioiis. Moreover, during tlie time lapse between passage of legislation and its 
implementation, the nature of the problem addressed, and its proper solution, can change. Rules can be 
surprisingly different from the expectations of Congress or the public. Congressional review gives the 
public the opportunity to call the attention of politically accountable, elected officials to concerns about 
new^ agency ailcs. If these concerns arc sufficiently serious. Congress can stop the rule. ' 

Evaluating the Effectiveness of the CRA . 

1. Enhanced public recordkeeping of agency rulemaking . 

Prior to the CRA, the public record of agency rulemaldng was even spottier than it is today. 
Only certain regulations must be published in the Federal Register, and the Federal Register includes 
many proposals and other materials that are not final rules. The CRA’s broad definition of a rule was 
chosen for several reasons, among them to help Congress and its supporting agencies to catalogue the 
corpus of agency rules that affect the public. As its text and legislative history make clear, the CRA 
was not designed to cover matters related to agency internal management or organization but was 
intended to cover any “agency statement of general applicability and future effeef ’ that substantially 
affects the rights or obligations of those outside the agency. Notice-and-comment rules, interpretive 
rules, and guidance documents all fall within this standard.^ 

Although this broad definition should encompass almost every final agency statement that 
affects the public, investigations by GAO and the Government Reform and Oversight Committee have 
confirmed that agencies are not submitting all covered rules as the CRA requires, and instead, are 
principally submitting only those that are published in the Federal Register^ Tt is also problematic that 
0MB has not satisfactorily complied with a separate mandate that it issue guidance to the agencies to 
improve compliance with the CRA.’" That could change if the regulated community prevails in one or 
more high profile challenges to, for example, an agency guidance document or handbook that was 
never sent to Congress. 

T defer to the other witnesses to describe the number and nature of the rules that have been filed 


' 142 Cong. Rec. E571, E575. See also 142 Cong. Rec. 6922 and 142 Cong. Rec. S 3683 (containing the identical joint 
legislative histoiy of tlie CRA). 

See 5 U.S.C. §§ 551 and 804(3). 

^ See Morton Rosenberg, CRS Report, supra note 1 , at 24-27 and accompanying citations. 

M at 27 iuid note 46. 
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with Congress pursuant to the CRA. Undoubtedly, though, the catalogue of approximately 41,800 
major and non-major rules, together with required reports on agencies compliance with various 
statutory and presidential review requirements, is a valuable resource for Congress and scholars of the 
regulatory process. 

2. Changina agency rulemaking; behavior . 

The CRA probably has not been invoked as often as its sponsors and early commentators had 
expected, but that does not mean that it has had no impact on agency behavior and legislative 
accountability. Anecdotal evidence suggests that Congress has influenced controversial rules by 
invoking the CRA. Even if the number of rules so influenced has not been large, this evidence 
demonstrates that the CRA gives Congress some additional leverage with agencies — when Members 
choose to use it. This may influence agencies’ work on controversial rules even when the CRA is not 
invoked and even though Congress has made little direct use of its power to overturn rules. 

The Occupational Safety and Health Administration’s ergonomics rule is the only rule 
overturned by a resolution of disapproval that became law.’ ^ Some, including my distinguished co- 
panelist Morton Rosenberg, argue that the ergonomics rule is a sui generis example because it was 
promulgated at the end of one administration and was not supported by the incoming administration. 
There is much truth to this observation, but that is still an important use of the CRA. Putting a check 
on midnight regulations that might bankrupt entire industries and needlessly strain our economy is 
valuable. Regulations should not be rushed to publication in the face of expected opposition by the 
democratically elected President-elect. Among its other purposes, the CRA e.xists to undo such 
regulations that a lame-duck administration has attempted to finalize. 

There are other advantages to using the CRA to overturn a controversial major rule rather than 
relying on the next administration to attempt a repeal of the rule. An agency repeal is costly and time- 
consuming, and depending on the statute that authorized the rule, the attempt might be subject to 
lengthy litigation. Tf successful, repeal may create inequities between citizens who were subject to 
agency enforcement actions before and after the repeal. Under the CRA, however, rules may be 
overturned relatively quickly, with little legal uncertainty. Moreover, rules disapproved pursuant to the 
CRA are treated as if they were never in effect, eliminating any inconsistencies in treatment. 

Nevertheless, the effect of the CRA is lessened over time if it is used in only rare cases. The 
CRA would have a greater impact on agency behavior if Congress used it even a few times to 
invalidate rules during the middle of an administration. In geopolitical terms, just a few missiles in the 
hands of an emerging state can change the balance of power in an entire region. One 0MB official 
described the CRA as a Minuteman Missile, deterring conduct by its mere existence. For this analogy 
to ring true, however, there would have to be a credible threat of that missile being launched. 

One reason Congress may not have used the CRA as often as anticipated is that Congress has 
other tools at its disposal, such as legislative riders on appropriations bills, to accomplish the same end. 
With recent interest in reforming the appropriations process, these other tools may become disfavored. 

One clear limitation of the CRA is that a president might be inclined to veto any resolution 
disapproving a rule that made it though his own regulatory review process. Yet, this limitation should 
not be exaggerated to the point that it becomes a self-fulfilling prophesy — or is never tested because 


See Public Law 107-5 (2001). 
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Congress offers no resolutions to veto. There are at least three reasons why a president might not veto 
a resolution of disapproval regarding a rule issued by his administration: 

(a) The rulemaldng may be one mandated by Congress that the president is not particularly 
fond of. In short, a president may not like each rule some long-ago Congress set in motion 
just because it came to fruition in his administration. 

(b) The rule may be issued by one of the so-called “independenf’ agencies Congress has 
attempted to insulate from direct presidential control. Tn such case, the president may have 
had fewer opportunities to shape the rule’s final development. For this or similar reasons, 
the president might prefer to have the particular agency (which may soon have more of his 
own appointees in office) start over and draft a substantially different rule. 

(c) A president may simply be reluctant to veto any legislation and decide that a particular 
resolution of disapproval is not worth making an exception to his usual practice. 

But even if a president did veto a resolution of disapproval for a rule issued by his 
administration and the Congress could not immediately override his veto, there are two positive 
outcomes from the standpoint of democratic theory. The first is that the president would be more 
directly accountable for the regulation. His administration could not hide behind the “Congress-made- 
me-do-it/we-had-no-discretion-but-to-issue-the-regulation” excuse. 

The Framers intended that the president be personally responsible and accountable for his 
administration. To this end, the Framers rejected several proposals at the Constitutional Convention for 
a Council of Revision and for a constitutional Privy Council for fear that the president would hide 
behind their advice and that would diminish his accountability to the people. The Framers even 
changed early drafts of the Opinion Clause of the Constitution to ensure that any advice to the 
president and any cabinet government was initiated and dispensed with at the president’s choosing.'^ 
With the growth of the administrative state. Congress must restore of the lines of accountability so that 
modem presidents are not able to hide behind agency officials with supposed technical expertise. 

The second beneficial result of a veto would be to set other democratic forces in motion. 
Congress often can find ways to enforce its will without directly overriding the president’s veto, such 
as by including a vetoed measure in a must-pass bill or employing other political means. CRS recently 
estimated that 95 percent of all recent earmarks were contained in report language or other non-binding 
legislative documents.’’^ The president could legally ignore all of these earmarks, especially if he seeks 
(as all modem presidents do) line-item veto authority. Nevertheless, modern presidents abide by 
almost all report-language earmarks for the simple reason that upsetting powerful members of 
Congress is costly. Creative minds can craft a variety of exceptions, interpretations, and other 
enforcement guidelines than can significantly alter the enforcement decisions of a particular agency. 

3. Enhancing legislative accountability for agency mlemaking . 

The CRA has enhanced legislative accountability for agency rulemaldng even if it could be 


See Todd Ga/iaiio. "Opinion Clause.” in The Heritage Guide to the Constitution^ pp. 201-0.3 (Edwin Meese ITT, el al., 
eds.. Regnerj^ 2005). 

id. The Opinion Clause is Art. II, ^ 2, cl. 1. 

See Robert Novak, “Bush cool to idea to cut spending,” Chicago Sun-Times. March 27. 2006. 
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shown that the CRA has not substantially changed agency behavior or improved the regulations that 
are issued. By its action or inaction. Congress is now more accountable for agency rules. This is 
analogous to the increased presidential accountability when Congress does pass a resolution of 
disapproval. The president is directly accountable, whether he signs or vetoes the resolution. 

In short, the CRA makes it much more difficult for the president and for Congress to avoid 
their respective share of responsibility. Like the president, Members of Congress sometimes play the 
blame game to the detriment of responsible government. Public choice theory suggests that 
congressional authorizers have the most to gain if they can claim credit for doing something about a 
perceived public problem but shift the costs of decision-making to someone else. By passing a vague 
law, they may claim credit for the perceived good, and if the agency writes regulations that are 
unpopular, they can often shift the blame onto the "'out-of-control” agency. That’s the best of both 
worlds for a politician but the worst of all worlds for the body politic. 

The predictable, and sometimes truthful, response from an agency official who issues an 
unpopular regulation is “Congress made me do it.” As discussed, the president can hide behind this 
response as well, unless Congress takes positive steps to disapprove the regulation. As ever, success 
has a thousand fathers, but no one takes responsibility for a misguided or unpopular regulation. The 
CRA makes it harder for Congress to claim that an agency is “out of control” because Congress can 
more clearly control the rules agencies write now. 

Some in Congress never liked the Congressional Review Act because it does help, in a minor 
way, to increase political accountability for agency rulemaking. After overturning the ergonomics 
regulation in 2001, many Members now appropriately see the CRA as a double-edged sword. The 
CRA’s congressional sponsors always understood this. 

Agency claims that they have no discretion in the issuance of particular regulations present 
special concerns, and the CRA applies to them in a unique way. Tf such a claim is true, the CRA 
refocuses attention on who is responsible and gives Congress an easy opportunity to reconsider the 
underlying mandate. Too often, however, an agency’s claim of limited discretion is overstated. With 
enactment of the CRA, trying to shift blame to Congress became riskier. If Congress accepts the 
agency’s claim and disapproves the rule anyway, the agency’s future range of discretion is narrowed 
even more, and possibly eliminated, because the agency is forbidden from re-issuing a substantially 
similar rule without express congressional authorization. 

Agencies’ attempts to avoid responsibility will not disappear, but they are now more difficult, 
as they should be in a ftinctioning democracy. Likewise, Congress has made itself more accountable 
for agencies’ rules, whether it exercises its authority under the CRA or not. To the extent that the CRA 
has serious limitations. Congress should consider further reforms. 

Even without changes to the statute. Congress can take several steps to make better use of the 
CRA. Members, especially committee chairs, should conduct oversight during the rulemaking process 
of particularly problematic rules and cite the potential for CRA disapproval when communicating with 
agency officials. Congress should not cross the line and attempt to micromanage proper executive 
functions under other chapters of the Administrative Procedure Act, but it ought to express itself 
forcefully if an agency proposes a rule that is strongly opposed by a majority in Congress. After the 
ergonomics rule disapproval, this threat carries some weight. 


The earlier Congress engages in the rulemaking process, the more effective Congress’s 
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engagement will be. Although some tools Congress has used to investigate enforcement actions are 
inappropriate (such as depositions of career staff), broad oversight of the rulemaking process is 
justified because modem rulemaking is at least quasi-legislative to begin with. Tt is arguably 
Congress's power that is being exercised. Active congressional involvement is appropriate to rein in 
agency excess or simply a few bad regulations. 

And if a statute really does require an agency to issue a particularly draconian rule. Congress 
still can use the expedited procedures of the CRA to change course or make a corrections. No one is 
immune from the law of unintended consequences. Congress should not pretend that it has perfect 
foresight either. In sum, Congress should use the CRA to correct its own mistakes as well as those of 
executive agencies. 

Resolving Interpretive Issues 

Morton Rosenberg’s report for the Congressional Research Service on the CRA is helpful in 
discussing various issues of CRA statutory interpretation that remain unresolved.^' For the most part, 1 
agree with his analysis and conclusions regarding the proper resolution of those issues, but I add a few 
thoughts here as well. 

(a) Courts should not consult legislative history unless the text of the statute is inherently 
ambiguous, and courts should give some types of legislative history evidence more weight than others. 
Nevertheless, there are several reasons why the courts should accord the Joint Explanatory Statement 
of the House and Senate Sponsors of the CRA greater weight than is normally granted to post- 
enactment legislative material. 

First, the Joint Explanatory Statement is the only document written by the sponsors and 
relevant committee chairmen responsible for the legislation. It does not conflict with other committee 
reports because there are none. Second, it is found in the Congressional Record in the House on the 
day of passage. See 142 Cong. Rec. 6922-6930 (March 28, 1996). My own memory is unreliable and 
I have not found a unanimous consent request that would have permitted such a placement, but without 
contrary evidence, the courts should accord a presumption of regularity to the proceedings of the 
coordinate branches. Thus, there is every reason to conclude that at least the House collectively 
wanted the Joint Explanatory Statement to be treated as a contemporaneous legislative history. Third, 
even if deemed “post-enactment” legislative history, it is only a few weeks post-enactment. Some of 
the reasons to be distrustful of such material remain, but the Statement was not written in the midst of 
litigation or an ongoing battle with the executive branch. The Statement is not a mere “litigation 
position.’' Finally, it has many of the hallmarks of a joint conference report, explaining the nature of 
the compromises between earlier House and Senate versions and containing a brief legislative history, 
a summary of major provisions, definitions, etc. It was not written with a narrow purpose to affect one 
provision or change the legislative debate. Indeed, its general purpose, to substitute for a conference 
report on the CRA, is set forth at the beginning of the Statement’s coverage of the Act. 

(b) The most important unresolved issue may be the scope of the limitation on judicial review 
in section 805. The key question is this; may a court recognize that a rule has no legal effect due to the 
undisputed fact that it was not delivered to Congress as required by the CRA? The text of the 
limitations provision is somewhat ambiguous, and the text of other sections of the CRA further 
compounds the ambiguity. For example, section 801(g) contains a separate prohibition on courts 


’■ Morton Rosenberg. CRS Report, supra note 1, at pp. 23-39. 
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inferring any intent from Congress’s failure to enact a resolution of disapproval. If the limitation on 
judicial review in section 805 were absolute, there would have been no reason for Congress to include 
section 801(g). 

Where possible, statutes must be read not to render one of their provisions irrelevant. I agree 
with Morton Rosenberg that the Department of Justice’s interpretation and two early court decisions on 
section 805 are not persuasive and that court decisions on analogous statutes are on point. The 
legislative history explains how to resolve the apparent ambiguity. The courts may consider pure issues 
of law relating to whether certain rules or laws are in effect — e.g., what legal effect to give enacted 
resolutions of disapproval and whether regulations are or are not in effect as a matter of law. 

Subsidiary determinations of fact or matters involving internal congressional procedure, such as a 
major rule determination by the Office of Information and Regulatory Affairs or each House’s 
determinations regarding its calendar and the applicability of the expedited review provisions, are not 
subject to judicial review. 

This issue merits special attention by this Subcommittee in the fijture. To the extent that the 
courts are not consistent in interpreting the limitation on judicial review in this way and read it as a 
complete bar on any judicial review of the effectiveness of a rule that was never submitted to 
Congress, the Judiciary Committee should consider legislation to clarify the matter and affirm the 
judgment of the court in United Stales v. Southern Indiana Gas and Fdectric Mort Rosenberg’s 
analysis is persuasive that the absence of any judicial review on the triggering mechanism of the CRA 
would permit the complete frustration of its purpose. The legislative history shows that the original 
sponsors did not expect that result. Whether the limitation on judicial review currently is ambiguous 
or not, this Subcommittee should ensure that limited judicial review is available in the future. 

Potential Improvements in Congressional Review Procedures 

Proposals for improved screening mechanisms to pinpoint rules that need congressional review 
also are worthy of serious consideration. As a separation of powers matter, it makes no sense for 
Congress to be so seriously outmanned compared to the executive branch when it comes to the review 
of regulations issued by the ever-expanding administrative state — especially when rulemaking is at 
least a quasi-legislative endeavor. (In my view, some regulations are purely legislative and beyond the 
constitutional power of Congress to delegate, but a majority of the Supreme Court is not currently 
persuaded of this view. See//?/m.) 

Congress does not need as many people to review final rules as the executive branch employs 
formulating them. In my view. Congress needs the equivalent of an Office of Information and 
Regulatory Affairs and it needs to increase the regulatory staff of its substantive authorizing 
committees. Evaluating a cost-benefit analysis does not take the same manpower as performing it 
originally, but evaluation does require a similar expertise and management direction. At the committee 
level, it does not even require the same level of technical expertise as that relied upon by an agency to 
identify the outside witnesses and experts who can help the committee examine a particular rulemaldng 
record and agency determinations. An additional number of smart and dedicated generalists who can 
aid the committee to find the right experts is all that is essential. 

H.R. 1704 in the 105'^ Congress and H.R, 3356 in the lOS'^" Congress would create different 
congressional institutions to focus attention on rules that need congressional review, and both are 


55 ERC (SNA) 1597 (D. S.D. Ind. 2002). 


10 



36 


respectful of existing lines of committee jurisdiction. H.R. 3356 has the additional advantage of 
meshing well with the CRA by amending its review provisions. It seems presumptuous of me to 
comment further on what is best for your internal organization. Moreover, the perfect often is the 
enemy of the good in such reform debates. But Congress should do something, both to create more 
effective centralized management of congressional review responsibilities and to increase the total 
number of committee staff devoted to the review of agency regulations. 

Reinvigorating The Separation of Powers Ideal 

1. Congressional approval of agency rules . 

H.R. 931 in the 109^'' Congress and similar bills introduced by different Members over the past 
ten years would go much further than focusing Congress’s attention on particular rules for possible 
disapproval. They would require that certain covered rules must be statutorily ratified or approved 
before they could go into effect. To avoid constitutional problems, such a reform statute would have to 
amend existing and future grants of regulatory authority so that the affected agencies could not issue 
certain types of final rules. Instead, agency authority for certain matters would be to conduct hearings, 
formulate, and propose final rules to Congress. 

One disadvantage with the language of H.R. 93 1 is that it would not amend the CRA but would 
supersede it. Proposals from prior Congresses would use the major rule definition in the CRA and 
amend the Act to require that major rules receive congressional approval. A practical argument for 
such a change is that major rules often have a bigger impact on the American economy than many of 
the laws Congress enacts. This Subcommittee conducted hearings on at least one such proposal in the 
year after the Congressional Review Act was enacted. These extremely valuable proposals have 
already received commentary in the administrative law literature, not the least of which by two of us 
on this panel . With a further expression of interest by the Subcommittee, 1 would be happy to 
elaborate on the virtues of such proposals in reinvigorating the separation of powers ideal. 

2. Preventing abuses of the criminal law . 

The House and Senate Judiciary Committees should also act to curb the disturbing trend of 
agencies (aided in large part by other authorizing committees) creating a host of new regulatory 
offenses punishable by criminal sanctions. The operation of the criminal law is the governmenf s most 
awesome and fearful tool from the standpoint of individual liberty. Traditionally, crimes were limited 
to offenses that were known to be inherently wrongful and done with a malicious intent (e.g., 
intentional Idlling, theft, battery). It makes sense to punish these traditional and knowingly culpable 
acts with special sanctions, but special protections of liberty were developed as well. 

Some of those protections are still present in the courts, but Montesque’s old fear did not 
extend to the trial process. Montesque’s admonition was that there can be no liberty where the 
legislative and executive powers are united. That warning haunts us today as criminal offenses are 
increasingly being written and enforced by the same administrative agencies. At least in this one area, 
Congress should reserve to itself the power to write criminal laws and thereby separate the drafting and 
enforcement of the criminal code. 


' ' See Todd Gaziano. “Can the Separation of Powers Endure the Age of Muddled Tliinking?." Regulation, vol. 20. no. 1 
(1997): Morton Rosenberg, 'AVliatever Happened to Congressional Review of Agency Rulemaking'': A Brief Ch-cr\-icw. 
Assessment, and Proposal for Reform.” Admin. L. Rev. 1051(Fall 1999). 
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The U S. Constitution mentions only three federal crimes, and yet it has been estimated that 
there are now some 4,000 federal crimes and that this is an increase of roughly 1,000 federal crimes in 
the last decade alone. Many of these offenses do not fit within the traditional categories of criminal 
law, and unfortunately, many of them do not concern inherently wrongful conduct (what the law refers 
to as malum in 5c) but violations of norms that are only wrongful because Congress has declared them 
to be so (what the law would label malum prohibitum). As bad as the proliferation of federal statutory 
crimes is — particularly the newer crimes that are not inherently wrongful — the proliferation of 
regulations punishable by criminal sanctions is even more troubling. 

Typically, Congress passes a statute that makes the violation of some future agency regulation 
a crime. Such laws may even include criminal penalties for violations of permitting schemes, with the 
terms of every permit being different. Often the only intent requirement is that the defendant knew 
that he was taking certain actions and not that the actions violated the permit or the regulation. The 
civil liberties concerns associated with these schemes make those raised in the homeland security 
context pale in comparison. 

The Congressional Research Service seemingly is unable to estimate how many federal 
regulations now carry criminal penalties. The American public has no chance of mapping the 
contours of regulatory criminal law, a basic prerequisite to following the law and avoiding criminal 
punishment. 

Congress should enact a prohibition against crimes being defined in agency regulations. If it is 
serious enough to criminalize. Congress should define the offense. In the alternative, agencies should 
only be allowed to propose such crimes, which Congress could then enact with resolutions of approval. 

Conclusion 


Those who would declare the Congressional Review Act moribund mistake dormancy for a 
lack of any potential vitality. Reconstruction era statutes enacted to protect the civil rights of newly 
freed slaves lay largely dormant for about 100 years before private litigants rediscovered them. They 
have been used extensively ever since to vindicate fundamental civil rights for all Americans. The 
Alien Tort Claims Statute (really just one brief section of a larger act) was passed by an early Congress 
in the eighteenth century and has been rediscovered by private litigants almost 200 years later and 
validated by the Supreme Court. The CRA’s impact in its first ten years has not been dramatic, but 
that does not dictate its future course. 

Both Congress and private litigants have an opportunity to make better use of the CRA in the 
next decade (the latter if the effectiveness of a rule that was not submitted to Congress is subject to 
judicial review). Congress has both an institutional interest to re-assert its legislative primacy and an 
obligation to the American people to safeguard our liberties. The constitutional separation of powers 
requires no less vigilance. 


' Jolui S. Btiker. Jr.. '‘Measuring the Explosive Grovsih of Federal Criniincil Legislation," The Federalist Society for Law 
and Piibhc Policy Studies, available at w^ww .fcd-soc.org. 

See Paul S. Roseiizweig. '‘The Over-criniinalizaLion of Social and Economic Conduct," Heritage Foundation Legal 
Memorandmn No. 7, at 2 and note 3 (2003). Our understanding is based in part on con\'ersations we have liad witli 
congressional sLaff, who have supposedly requested the infonnation. and in part on infonnal conversations we have had 
with senior CRS officials. We would be happy to be proven wrong about CRS’s ability to reliably estimate the number of 
crimes defined in reguUttions. e.g., if they provided a reliable number. 
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Mr. Cannon. Thank you. 

Mr. Sullivan, you’re recognized for 5 minutes. 

TESTIMONY OF JOHN V. SULLIVAN, ESQ., PARLIAMENTARIAN, 

OFFICE OF THE PARLIAMENTARIAN, U.S. HOUSE OF REP- 
RESENTATIVES, WASHINGTON, D.C. 

Mr. Sullivan. Thank you, Mr. Chairman. 

May it please the Committee, thank you for the welcome and for 
the kind words about the Office of the Parliamentarian, most espe- 
cially for the gracious acknowledgment of Lefty Sullivan, who I’m 
told in his Major League career lost but one game. 

My predecessor, Charlie Johnson, was with you in 1997, and he 
assured me that this was a very pleasant experience. So I’m 
pleased to be here. 

I am glad for the opportunity to help illuminate maybe one part 
of the factual predicate on which the Committee might decide 
whether to adjust the CRA or whether it’s currently optimized to 
meet its desired ends. 

As I indicate graphically in my written testimony, the CRA has 
engendered a tripling of the executive communications traffic to the 
Speaker. This flow of paper poses a significant increment of work- 
load in the institution of the House. But, of course, this paperwork, 
mass though it may be, does serve a purpose. 

When I read the testimony of my learned colleagues about a de- 
sirable deterrent effect of the act, it rings true to me. But I’m also 
reminded of the last 10 or 15 years of the Cold War, when we saw 
the key to our own nuclear deterrent shift dramatically away from 
megatonnage and in favor of accuracy. 

I think that the Committee may want to assess whether a lesser 
volume of communications traffic might better optimize the over- 
sight of the regulatory Committees of the rulemaking process, 
dwelling greater attention on a more selective universe of rule- 
making actions. 

I note that the act already differentiates among rulemaking ac- 
tions on the basis of certain hallmarks of salience, and it might be 
time to consider whether additional discriminators might be sen- 
sible to constrict the flow and dwell stronger focus on the remain- 
ing stream. 

Certainly, the Office of the Parliamentarian would be pleased to 
work with the Committee and with the staff on trying to identify 
ways to avoid any duplication of effort or any undue weight of 
paper. 

I won’t reiterate the rest of the written testimony, brief though 
it may be. I’m pleased to be here and happy to engage any ques- 
tions you might have. 

[The prepared statement of Mr. Sullivan follows:] 
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Prepahed Statement of the Honorable John V. Sullivan 
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U.S. House of Representatives ) 
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March 30, 2006 ) 


Hon. John V. Sullivan 
Parliamentarian 
U.S. House of Representatives 


Testimony 

Congressional Review Act 


Mr. Chairman; members of the committee: I appreciate the opportunity to 
participate in your review of this important matter. 

Several laws within the jurisdiction of the Committee on the Judiciary ensure that 
the exercise of quasi-legislative authority by the executive branch is subject to rigorous 
scrutiny. Some have long ensured that the public can follow and react to rulemaking 
actions as they develop. For 1 0 years now, chapter 8 of title 5, United States Code — 
colloquially known as the Congressional Review Act (CRA) — has separately focused 
on Congressional review of executive regulations. I am pleased to help illuminate one 
part of the factual predicate on which the Committee might judge whether the CRA is 
optimized to achieve its desired ends. 

In the 103d Congress — the last full Congress before the enactment of the CRA 
— the executive departments transmitted 4,135 communications to the Speaker that 
warranted referral to committee.^ In the 1 08th Congress — the most recent full 
Congress under the CRA — that number rose to 1 1 ,467.^ The following pair of graphs 
depict the effects of the CRA on executive communications traffic. 


' See Calendars of the United States House of Representatives and History of Legislation, Final 
Edition, 108th Congress, 2003-2004, at p. 19-71. 


Id. at p. 19-76. 
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The first graph shows that executive communications have roughly tripled. 


executive communications in the aggregate 



99tti 100th lOlsl 102d 103d 104th 105th 106lh 107th 108th 

Congress 


The second graph shows that, in each of the past three Congresses, the number 
of CRA communications has, indeed, been more than twice the number of other 
executive communications. 


executive communications by type 
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These communications transmit regulations promulgated by executive agencies 
for Congressional review. Under rule XII, they are received by the Speaker. Under rule 
XIV, the Speaker refers them to the committees having jurisdiction over their subject 
matters. The Speaker delegates to the Parliamentarian the task of identifying 
committees of referral — typically the committees having jurisdiction over the enabling 
statutes for the particular rulemaking actions. 

This flow of paper poses a significant increment of workload. Although it is 
relatively easy to identify the appropriate committees of referral for the vast majority of 
these communications, the sheer volume of them affects not only the parliamentarians 
who must assess their subject matter but also the clerks who must move the paper and 
account for dates of transmittal. Some of the processing of this paper has been 
streamlined. Unlike other executive communications, multiple rules submitted by a 
single agency pursuant to the CRA may be bundled under a single cover letter. 

Of course, this mass of paperwork has a purpose. The fundamental fulcrum of 
the CRA Is that rulemaking agencies must submit proposed regulations to each House 
of Congress and to the Comptroller General and wait a statutory interval before major 
rules may be given effect. During this interval. Congress may deliberate on whether a 
proposed regulation might merit legislative disapproval. 

In the first decade under the CRA, 21 joint resolutions of disapproval were 
introduced in the House and 16 were introduced in the Senate. None of the House joint 
resolutions passed the House. Three of the Senate joint resolutions passed the Senate. 
One of those also passed the House. Thus, the disapproval mechanism established by 
the Act has yielded one Congressional disapproval. 


Because of the need to track this interval, the date of receipt of a rule submitted pursuant to the 
CRA is published in the Congressional Record. With most other executive communications, only the date 
of referral to committee is published. 


Public Law 107-5. 
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The Committee may want to assess whether a lesser volume of executive 
communications traffic might better optimize Congressional oversight of a more 
selective universe of rulemaking actions. The Act already differentiates among various 
rules on the basis of their salience. Some additional discrimination might be sensible. 
The Office of the Parliamentarian will be pleased to continue to consult with the 
Committee and its staff on initiatives to eliminate duplication of effort and reduce 
paperwork like those proposed in H.R. 5380 of the 106th Congress.® 

Mr. Chairman, I am grateful for your attention and will be pleased to try to answer 
any questions you might have. 


H.R. 5380 of the 106th Congress was introduced by Mr. Hyde (for himself, Mr. Conyers, Mr. 
Gekas, and Mr. Nadler) and referred to the Committee on the Judiciary, it proposed that the CRA be 
amended to no ionger require separate submission to Congress of rules that are published in the Federai 
Register and to require the Comptroller General to submit weekly reports to each House of rules 
published ih the Federal Register to the end that they be noted in the Congressional Record with a 
statement of referral to committee. 
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Mr. Cannon. Thank you, Mr. Sullivan. 

If I might, Mr. Sullivan, I have just a couple of questions. Then 
we have a series of questions that we’ll probably send you all that 
you can use to help us understand a little more about what we’re 
doing here. 

But if I might, Mr. Sullivan, you talked about Committees of ju- 
risdiction, meaning I suppose authorizing Committees. And so, 
when you’re talking about this amazing — and I just looked at your 
chart — this tripling of communications. And of course, we’re orga- 
nized by Committees now and have some more and less vague 
Committee jurisdictions. We have Government Reform, for in- 
stance, which would have some role here. 

But if you — so when talking about the rules of jurisdiction and 
whether or not it makes sense, I think Mr. Rosenberg was talking 
about a Committee or Committees, would it make sense to have a 
Committee that is fairly heavily staffed deal with these issues of 
CRA? And that way, you don’t put limiters or, I forget the term you 
used for it, but some way to describe the importance of this, but 
rather you have a Committee that is in place that reviews all of 
it, and we go through a — maybe a Committee process? 

So instead of all the Committees of jurisdiction who would have 
a person assigned, does it make sense to have a Committee, for in- 
stance, obviously, I think this Committee, which oversees these ac- 
tivities generally, would have staff to review and deal with the pa- 
perwork and then focus, as is appropriate, politically on what some 
of these regulations are and, therefore, make the determination of 
importance based upon a single Committee overseeing the complex 
process? 

Do you have any thoughts on that? 

Mr. Sullivan. That sounds worthy of your consideration, Mr. 
Chairman. 

As I understand it right now, until such time as the Speaker re- 
fers the communication to the Committee of jurisdiction over the 
enabling statute for the rulemaking, the only filtering that occurs 
really is by the words of the statute. The discriminators that exist 
under the status quo are just textually recited in the statute. 

And as I understand Mr. Rosenber^s idea, it would be to achieve 
a higher level of granularity in that filtering process by having live 
experts applying their notions of discrimination, their own discrimi- 
natory sense to rulemakings as they come in. 

And that certainly is one way to refine the flow to the regulatory 
Committees so that when they do hit the Committee of jurisdiction 
over the Clean Water Act, the counsel who specialize in that area 
will be able to bring the full force of their more concentrated exper- 
tise on it. 

Any kind of filtering process I think is worthy of consideration. 
And as I said, right now, the filter is just the text of the statute, 
it might be worth considering putting an organ there. 

Mr. Cannon. What I’m wondering is — I’ve spent a lot of my life 
doing administrative procedure, rulemaking stuff. I worked in the 
Reagan administration on coal mining and really created a third- 
tier of coal mine reclamation regulations. It was an amazing proc- 
ess early in my career. 
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But I’m wondering if — two things, Mr. Sullivan. First of all, what 
would the rules have to — how would they have to be changed for 
the House to do what I’m about to suggest? And then how would 
it actually, as a practical matter, work? 

As I understand, you have communications now coming to the 
Speaker from the Administration, and those have increased signifi- 
cantly. Would it not be fairly simple, and I’m wondering about the 
effectiveness of the process to take those communications from the 
Speaker and then send them to a Committee, and that Committee 
would tend to look at all regulations? And to the degree that you 
needed the expertise of an authorizing Committee, there could be 
some sort of joint procedure. 

Now that has to be done in a way that there is actually an appro- 
priate use of discretion. But at some point, you have to say this is 
not worth something, and somebody has to — a Chairman has to 
say, “This is not worth it, this is worth it,” and then follow up on 
that. 

It would seem to me that that Committee would also require a 
lot of expertise over time, and we have a rule currently that term 
limits chairmen. So I’m giving you sort of an amorphous question. 

But just wondering, given the rules today, could we take a path- 
way where you take all of these communications. They go through 
a well staffed process, but a political process that then works its 
will with the majority and minority and also works with other 
Committees, authorizing Committees that have the specific or spe- 
cial area expertise and possibly also with the appropriating Com- 
mittees. 

What changes would you see that would have to be made to do 
that? And does it make sense to even pursue that idea? 

Mr. Sullivan. I think that that sort of thing could be pursued 
without touching the statute, although it would be in the jurisdic- 
tion of the Committee on Rules. The House could ordain a 21st 
standing Committee and confer on it, call it the Committee on Fil- 
tering Rulemakings. 

Mr. Cannon. Let me just say that it would seem to me that mak- 
ing a 21st Committee, maybe it would justify it. But what you 
would have in that Committee, it would not — let me just ask you 
this. 

If you took a sitting Committee, either Government Reform 
would be possibly appropriate or Judiciary, where I think it actu- 
ally is appropriate, and expanded one of the Subcommittees, and 
maybe you got rid of term limits or something like that. So you 
could have somebody who actually liked doing it, would do it over 
a longer period of time and add some continuity. It would seem to 
me that that makes some sense as opposed to creating a new Com- 
mittee. So I realize we’re now dealing with some pretty big things 
here. 

Mr. Sullivan. Conceptually, it’s exactly the same thing. The 
House could just add a new element to the subject matter jurisdic- 
tion of the Judiciary Committee or of the Government Reform Com- 
mittee that said “review of executive rulemaking actions” and tell 
that Committee to have one of its Subcommittees or a new Sub- 
committee become expert at filtering and at ushering recommenda- 
tions to the Committees of regulatory jurisdiction. 
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Mr. Cannon. And would the House need a rule change — part of 
that rule change would be and so communications to the Speaker 
would then be delegated to that Committee? 

Mr. Sullivan. If Rule X said that that was the Committee that 
had jurisdiction over executive tenders of rulemaking actions under 
the CRA, then the Speaker would refer them to that new jurisdic- 
tion instead of his current practice of referring them to the sundry 
Committees who have enacted the enabling statutes for these rule- 
making powers. 

Mr. Cannon. Do you have a recommendation in mind? Your 
job — I don’t mean to put you in an uncomfortable position, but your 
job is to figure out how the rules work, and we’re now suggesting 
a new context rule. 

Would you put jurisdiction in all of the authorizing Committees 
to review regulations, or would you see it better working through 
either a new Committee or as a new Subcommittee of one of the 
existing Committees? 

Mr. Sullivan. I think that’s too substantive a question for a 
proceduralist like me. 

Mr. Cannon. But procedurally, we don’t have a problem doing 
that if we decide to do something like that? 

Mr. Sullivan. No. And the basic philosophy of the Committee 
system is to develop and apply expertise in compartments, and 
maybe this is a compartment in which the House would like to de- 
velop and apply expertise on a special basis. 

Mr. Cannon. And what we have now is just untenable, as your 
charts show. We have this massive communication with no — we 
haven’t changed how we operate in the context of this massive com- 
munication, and then we get back to what Mr. Rosenberg called 
our dashed hopes or the dashed hopes of people who wanted to see 
a little more of this happening. So there is some high inconsistency 
here. 

Let me just say, anybody else want to comment on how we 
should do this? That is, a new Committee or using existing Com- 
mittees and having a new Subcommittee or as opposed to using the 
current — the authorizing Committees? 

Sorry, Morton? 

Mr. Rosenberg. I could comment on that, just to be provocative. 

What we have here is a congressional process. You know, in 
order to do what the framers of this legislation wanted to do, they 
had two houses involved. And what they — what wasn’t thought 
through or didn’t realize the problems at the time is that in order 
to — there are so many authorizing Committees, jurisdictional Com- 
mittees out there, as you’re pointing out, what might be a solution 
is not simply a special Committee, but a joint Committee, which 
has only the authority to recommend with respect to who will 
screen, has staff enough to make some analyses of rules that come 
over, pick out the particular ones that appear to be appropriate for 
congressional review. 

There would be House Members and Senate Members. And the 
recommendations would be sent to the jurisdictional Committees of 
each House with a recommendation, if it’s such, that they exercise 
their authority and issue a — you know, file a resolution of dis- 
approval. 
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It has a lot of benefits, it seems to me, because, one, it provides 
the screening mechanism necessary, it provides some necesary ex- 
pertise, and it also may take care of the political problem of taking 
away jurisdiction from current jurisdictional Committees. 

What happens is those Committees have recommendations, and 
those recommendations are up to the jurisdictional Committees to 
go to the expedited procedures, you know, to formulate that. 

I think that while your Committee would be a good one with re- 
gard to looking at this, it would probably be very difficult to get 
everybody to agree, even a House resolution, you know, of vesting 
you with all that authority. It’s a problem that we see with the 
House Homeland Security Committee. 

Mr. Cannon. I’m hoping most people think this is boring and not 
worthy of their attention. [Laughter.] 

Mr. Rosenberg. Just one idea. I’m for a separate Committee, 
and I’m much more for a joint Committee that helps both houses 
do the job. 

Mr. Cannon. Thank you. 

Mr. Gaziano. In my written testimony, I said that I’m reluctant 
to say too much about this because the perfect sometimes is the 
enemy of the good in reform. And I think that the imperative is 
that you do something, that you create some sort of structure and 
increase staff to help with this. 

But I — but I do think I know why, and here I may be stepping 
out of my — ^you know, into my personal memory versus the public 
record — why the parliamentarian was given the task of making re- 
ferrals because: that was who everyone could agree with. That’s the 
parliamentarian’s traditional job. 

I think there was an understanding that it would significantly 
increase their office workload. But let me suggest a couple of possi- 
bilities. One certainly is that Congress recognize that the parlia- 
mentarian’s office at least needs sufficient increased manpower and 
staff or an adjunct or whatever to help with those referrals. 

There is a concern by the authorizers that any other Committee 
but their Committee wouldn’t have the expertise to know when the 
rulemaking is a good or bad rulemaking. So I think that you want 
to avoid the perfect being the enemy of the good. 

Another possibility is to create more expertise somewhere else in 
Congress, whether it then advises the parliamentarian’s office or 
the individual Committees. But I think part of what the permanent 
structure of that Committee would be is expertise in cost-benefit 
analysis and some cost-cutting expertise about the rulemaking 
process. 

So there would be some permanent staff like the OIRA staff. And 
beyond that, you know, I think that there are these other issues 
and concerns that might come up. I would love for this Committee 
or any Committee to retain the jurisdiction, but I would fear that 
your “below the radar screen” approach might not go unnoticed as 
the legislation moved forward. 

Mr. Cannon. And here I thought you were a person of great his- 
torical perspective. Given the attention these matters have had. I’m 
fairly sure the radar screen is not so sensitive. 
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I’d like to apologize for Mr. Watt, who — we had late votes and 
then an emergency meeting, and so he was not able to get down 
here and join us. 

And I have just one other question sort of following up on this 
question and going back, I think, really to Mr. Mihm and Mr. 
Rosenberg talking about dashed hopes or talking about the number 
of reviews and these sorts of things. 

What if you changed the premise of CRA away from a dis- 
approval and to a requirement that Congress affirmatively act. 
Now that changes the nature of this discussion about what Com- 
mittee it would go through. What it would mean, as a practical 
matter, is that we pass a lot of legislation all at a time, but it 
would — it would meet many of the criticisms we’ve had of the CRA. 

Assume for a moment, it’s politically possible. Does that make 
sense? And I think that most of you all would have some comment 
on that. 

Do you want to start? Go ahead, Mort. Sure. 

Mr. Rosenberg. Seven years ago I suggested that in an article 
in the Administrative Law Review, That the most effective way of 
controlling administrative regulations is through a process whereby 
there has to be affirmative approval of regulations. 

This creates some problems. If you have all rules that are subject 
to it, you have an enormous volume of rules that are going to come 
across. But I think that problem could be solved, and I addressed 
that in the article that I wrote in 1999. I believe that a screening 
committee that would deal with this could use a deeming process 
and take care of about 99.9 percent of the rules. 

That is, deeming that rules that are sent over passed on a par- 
ticular day, a CRA Wednesday that takes place each month, and 
you wouldn’t have more than a 30- or a 60-day delay for 99.9 per- 
cent of the rules. And those that are pinpointed as needing more 
reviewwould then go through a more rigorous approval process. 

I think it could be created. I think it’s constitutional. And assum- 
ing it’s politically possible, I think that is the most viable way to 
go and the most effective way from Congress’ institutional point of 
view. 

Mr. Cannon. Would you get us a copy of the article you referred 
to for the record 

Mr. Rosenberg. Certainly. 

Mr. Cannon. I’d appreciate that. 

Chris? 

Mr. Mihm. Mr. Chairman, we haven’t looked at this issue di- 
rectly, but I’d offer just two kind of broad observations on this. 

One is that in response to your earlier question and some of Mr. 
Sullivan’s charts, we talked about the enormous increase in work- 
load and burden on the Congress that was required to review these 
things after the fact. It probably, that would be augmented several 
fold perhaps if Congress wanted to review them before implementa- 
tion, that is, to pass on them. 

Again, it’s Congress’ judgment as to whether or not it wants to 
go down that road. But I would just observe that it would probably 
entail quite a bit of additional work on behalf of the Congress, even 
taking, I think, context, some point that you could just focus on the 
major rules which would be the 610 or so. 
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The second thing that I would just observe, and this gets back 
to the broader agenda of this Subcommittee and in particular the 
hearing that you held last November, is that the Congress may 
want to spend more time looking more at the back end of the regu- 
latory process. 

That is, you know, one of the things that’s really flown below the 
radar screen is after regulations are put in place, we almost never 
go back and say, “Gee, did we get what was promised as a result 
of this?” You know, we were promised either savings or better 
health or increased, you know, safety or whatever the case may be. 

And in many cases, that probably plays out, but I’m willing to 
bet in some cases it does not. And we never go back and look at 
that. And so, a kind of a more retrospective analysis or focus on 
retrospective analysis we think would be very beneficial. 

Mr. Cannon. Does that mean like a 3-year sunset? So suppose 
for a moment you had a joint Committee or each house had a Com- 
mittee, and we had an expedited process. So something worked 
here. Would it make sense then to add a sunset to regulations so 
they came up automatically for political/congressional review? 

Mr. Mihm. I’m not sure that I can go so far — I mean, we haven’t 
done the work to justify whether or not there would be sunset. But 
certainly, it would be beneficial to require at least a periodic re-ex- 
amination and perhaps in a report to the Congress. And that’s 
something that we could be helpful in, in GAO, and we’ve tried to 
be in the past. To look at this, are we actually getting from a par- 
ticular rule that was promised when we promulgated it, especially 
some of these major rules? 

Mr. Gaziano. Mr. Chairman, 10 years ago almost, last month, 
the House was set to vote on H.R. 994, the Sunset and Review Act, 
which, by the way, is maybe something you want to look at again, 
which would have sunsetted regulations in the congressional — in 
the CFR by part. So that’s one option. 

As far as the major rule, I think that what Mort has suggested 
is one approach. I think that this Subcommittee held a hearing 
about 9 years ago where the alternative to require major rules to 
receive affirmative authorization was discussed. I know that the 
sponsors of the CRA 10 years ago anticipated that, and that’s why 
they created in the statute that distinction between major and 
nonmajor rules. 

That did not exist in the statute at the time. It was only a func- 
tion of executive order, and they codified that distinction so that 
some future Congress could make that. That would be roughly 61 
rules a year divided between all the relevant authorizing Commit- 
tees. 

And it was understood by those who hoped that that would some 
day be considered by Congress that, of course, it wouldn’t — it 
doesn’t take as much legislative record to decide whether a rule 
should be enacted into law or not. That’s already received the agen- 
cy’s attention. So it would not — let’s say if a given Committee had 
five or so a year, it would not take the same level of attention as 
passing five other pieces of legislation. 

But the democratic theory was major rules have bigger impact on 
the American economy than most laws Congress passes, at least if 
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it’s in a major rule. Maybe you could define it in some other way. 
But at least if it’s a major rule, Congress ought to enact it into law. 

Mr. Rosenberg. There’s a problem here that can be overcome 
perhaps. Right now, under the CRA, a major rule is defined as 
major by OIRA, the OIRA Administrator, ^^^o is going to do this 
differentiating between major and nonmajor rules? Congress can’t 
do it on a piecemeal basis. That would probably be Chadha and be 
a problem. 

That’s why I struggled with that in writing the article about how 
you could do this. I’ve often thought of a tiered kind of structure 
where, but who would designate what it is? Could you write a defi- 
nition that would cover all the rules that you want to come over? 

There are some rules that nobody’s going to think of as major 
until they explode upon you or they’re looked at. So that’s a prob- 
lem that has to be addressed from a constitutional point of view, 
as well as a pragmatic point. 

Mr. Cannon. Which is why you focus on a joint Committee. Per- 
sonally, I’m not sure that works as well as two Committees that 
would have responsibility. 

Mr. Rosenberg. Well, you don’t have a joint Committee if you 
have 

Mr. Cannon. But you have a single 

Mr. Rosenberg Joint Resolution of approval, then you don’t need 
a joint Committee. But you still have 

Mr. Cannon. You have the underlying problem? 

Mr. Rosenberg. Yes. 

Mr. Cannon. Which means you don’t — it doesn’t work through 
all the — the authorizing Committees because there’s no way to 
have coherence. 

Mr. Rosenberg. But there can be a process whereby there can 
be a screening of all rules that come over as proposed rules. Then 
there can be a deeming process which gets rid of most of them and 
puts them into law after 30 or 60 days. 

Mr. Gaziano. I don’t know that some people would like the effect 
of 42,000 laws, and courts having to interpret them. But there 
are — ^but Mort is right about the problem. There are two other pos- 
sible solutions. Right now, there is no — Congress, in its wisdom for 
various reasons of expediency, decided not to make the OIRA deter- 
mination subject to judicial review. 

The two alternatives, if you were going to enact this, I think, 
very important reform, would be to make the OIRA determination 
subject to judicial review. So there is some risk, and that does 
avoid the Chadha problem. And that’s why all regulations still 
have to come to Congress so that circumvention can be dealt with. 

So that — and then you still need, I think, these other Committees 
because major rules are the minimum that Congress should be en- 
acting into law. But then you make the nonmajor ones subject to — 
still subject to disapproval, but more effectively. 

Mr. Cannon. Let me ask, John, suppose you had a single Com- 
mittee of jurisdiction without the subject matter expertise. Is it 
possible to have a rule that allows or requires the joint Committee 
or the single Committee to work with other Committees? You 
know, we do that currently with the concurrent jurisdiction in 
Committees on some matters. 
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Is there a way to do that with a Committee that handles all of 
them and then somehow coordinates with Committees of expertise? 

Mr. Sullivan. Yes, Mr. Chairman. 

For example, you could contemplate that this panel would report 
not to the House, but to its sister Committees. It would make rec- 
ommendations to the Committees that enacted the enabling stat- 
utes in the first instance. 

Mr. Cannon. So serial jurisdiction? 

Mr. Sullivan. Yes, sir. 

Mr. Cannon. Interesting. All right. 

Can I ask one other question? This is sort of technical, but if we 
had reports submitted electronically, is it possible to speed up this 
process, from your perspective as the parliamentarian, so that you 
take and delegate electronically some of this material? Would that 
speed up the referral process out of your office? 

Mr. Sullivan. It might speed up the referral process. It certainly 
would make more efficient the movement of the paper and the 
tracking of submittal dates and so forth, the things that the clerk’s 
office has to do with the flow. 

The parliamentarian would still have to examine the substance 
of the rulemakings to discern the Committee jurisdictions in them, 
but I think it would materially assist the Legislative Resource Cen- 
ter and the others who have to move this paper. 

Mr. Cannon. So do we need to do something to establish a re- 
quirement by the Administration to in some consistent manner 
submit these things electronically? 

Mr. Sullivan. I assume that that might require that you visit 
the statutory text. I’m personally leery about going virtual on any- 
thing. Committees frequently want to teleconference instead of 
meet together face to face, or poll their Members instead of having 
them in the same room and voting, we constantly try to impress 
on them notion of Jeffersonian collegiality and the importance of 
Members being together in the flesh. So crossing the threshold of 
a virtual submission I would want to be very cautious about that. 

But in terms of batch processing, if the comptroller bundled com- 
munications and had a covering electronic submission that could 
manage the submittal dates and the tracking and that sort of 
thing, I think that would be very helpful. 

Mr. Cannon. Great. Thank you. 

Obviously, this is a panel of experts who’ve been here before, and 
you all have given very thoughtful, insightful testimony on this 
issue. We appreciate your involvement in the broader APA review. 

And with that, we will stand adjourned. 

[Whereupon, at 3:43 p.m., the Subcommittee was adjourned.] 
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United States Government Accountability Office 
Wastiington, DC 2054S 


May 12, 2006 

The Honorable Christopher B. Cannon 
Chairman 

The Honorable Melvin L Wait 
Ranking Minority Member 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciaiy 
House of Representatives 

On April 25, 2006, you requested that we respond to questions for the official record 
regar^ your subcommittee's March 30, 2006, hearing on the Congressional Review 
Act Our responses are included in this correspondence. 

Responses to Qnestions &om Chairman Cannon 

1. Your testimony mentions that GAO has issued eight opinions regarding 
what constitutes a rule under the Congressional Review Act (CRA). Could 
you expand on how the GAO has defined what a rule is under the CRA and 
what may be left out under that definition? 

The C^ definition of what constitutes a rule is based on the meaning, with some 
excli^ions, ^ven the term in 5 U.S.C. 551(4) which defines rules subject to the 
Administrative Procedure Act (APA). As noted in our opinions, a rule is the whole or 
part of an agency statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy. 

enumerated exclusioiis tom being a covered rule are found at 5 U.S.C, 


"(A) any rule of particular applicability, including a rule that approves 
or presenbea for the future ra^, wages, prices, services or allowances 
therefore, corporate or financial structures, reorganizations, mergers or 
acquisitions thereof, or accounting practices or disclosure bearing on 
any of the foregoing; ® 


(B) any rule relating to agency management or personnel; or 
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(C) any rule gf agency organization, procedure, or practice that does 
not substantially affect the rights or obligations of non-agency parties.” 

The APA exception is much broader, including “interpretive rules, general statemente 
of policy, or rules of agency organization, procedure or practice.”' 

According to the legislative history, the CRA deliberately nanowed the exclusions to 
capture those agency actions which attennpted to circumvent notice and comment 
requirements and affected the rights or obligations of nonagency parties. 

Most of our opinions In this area have involved an agency’s claim that an agency 
statement or action is not a rule because it fall!! under the exclusion concerning 
agency procedure or practice. The agency argues that the statement only instructs 
agency personnel what to consider in a certain decision-maWng process. However, 
when we looked at the Impact of the rules, it was clear that they had a substantial ’ 
effect on the rights or obligations of nonagency parties. Such a finding was reached 
regarding the Tongass National Forest Land and Resource Management Plan, the 
Farm Credit Administration’s National Charter Initiative, and the Trinity River Record 
of Decision.’ 

2. When you receive information required under the CRA from the agencies 
on a rule, are the agencies across the administration consistent in the 
information they provide? Is there C'insistency within the agencies? 

Approximately 90 percent of the rules we receive from the agencies are submitted 
with the CRA Rule Submission Form developed by GAO and found on the GAO Web 
site. The agencies that use their own forms still supply our office with the 
Information needed to comply with the CRA and enable GAO to enter the rule in our 
database. 

Consistency within an agency has not been a problem because most of the executive 
agencies and independent reguiatoiy agencies that submit the m^ority of the rules 
have designated a central control person who oversees the submission of the rules to 
our office and Congress to assure compliance with the CRA. This practice has also 
allowed our office to have a single contact person if we have further questions or 
need additional information concerning a submission. 

3. Is there additional information, not currently required by the CRA, that 
GAO would find beneficial for Uie assessments of the reported rules? 

Our office ^ds that the information required by the CRA and submitted by the 
agencies with the rule is sufficient for our assessment of the rule’s compliance with 
the various regulatory statutes’ and executive orders’ requirements. 


‘ 5 U.S.C. 568(b)(3)(A). 

*SeG B-27517S, July 3, 1997; E-2S6338, Oct. 17, 2000; B^8715S7,,May 14, 2001. 
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help to your work on these issues. 
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Congressional Review of Agency Ruiemaking; An 
Update and Assessment of the Congressionai Review 
Act After Ten Years 


Summary 

On March 29, 1996, the President signed into law the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA), P.L. 104-121, 110 Stat. 
857-874, Subtitle E of which for the first time established a mechanism by which 
Congress can review and disapprove, by means of an expedited legislative process, 
virtually ail federal agency rules. Initscurrcntform, however, some have questioned 
the efficacy of the review scheme as a vehicle to control agency rulemaking through 
the exercise of legislative oversight. These questions have been raised despite the use 
of the CRA to nullify OvSHA’s controversial ergonomics standards in March 2001 . 
In the view of some observers, the OSHA action was the result of a unique 
confluence of circumstances not likely to soon recur: the White House and both 
Houses of Congress in the hands of the same political party, a contentious rule 
promulgated in the waning days of an outgoing administration; longstanding 
opposition to the rule by some in Congress and by a broad coalition of business 
interests; and encouragement of repeal by the President. On the other hand, some 
maintain that a number of major rules have been affected by the Agency recognition 
of the existence of the review mechanism, and argue that the review scheme has had 
a significant influence. 

Among potential impediments to the law’s use, the scheme provides no 
expedited consideration procedure in the House of Representatives; there is no 
screening mechanism to identify rules that may require special congressional 
attention; and a disapproval resolution of a significant or politically sensitive rule is 
likely to need a supermajority to be succe.ssful if control of the White House and the 
Congress are in different political hands, as was the case between April 1996 and 
January 2001. Moreover, a number of critical interpretive issues remain to be 
resolved, including the scope of the provisions’ coverage of rules; whether an agency 
failure to report a covered rule is subject to court review and sanction; whether a joint 
resolution of disapproval may be utilized to veto parts of a rule or only may be 
directed at the rule in its entirety; and what is the scope of the limitation that 
precludes an agency from promulgating a “substantially similar” rule after 
disapproval of a rule. Some might argue that these potential impediments and 
uncertainties have contributed to the fact that of a total of 37 joint resolutions of 
disapproval that have been introduced to date since April 1996, only one has 
succeeded in passing and that one may have been sui generis because of the unique 
circumstances accompanying its pas.sage. During that period 41,218 major and non- 
major rules have been reported and become effective. 

This report will provide a brief explanation of how the structure of review 
scheme describes the criticisms of a some observers concerning the way it has been 
utilized. 


This report will be updated as warranted. 
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Congressional Review of Agency 
Rulemaking: An Update and Assessment of 
the Congressional Review Act After Ten 
Years 


Introduction 

On March 29, 1996, the Prcsidcat signed into law the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA), P.L 104-121, 110 Stal. 
857-874, Subtitle E of which for the first lime established a mechanism by which 
Congress can review and disapprove, by means of an expedited legislative process, 
virtually all federal agency rules. In iiscurrent form, however, some have questioned 
the efficacy of the review scheme as a vehicle to contiol agency rulemaking through 
the exercise of legislative oversight. These questions have been raised despite the use 
of the CRA to nullify OSHA’s controversial ergonomics standard in March 2001. 
It has been argued that the action on the OSHA proposal was the result of a unique 
confluence of circumstances not likely to soon recur: the While House and both 
Houses of Congress in the hands of the same political party, a contentious rule 
promulgated in the waning days of an outgoing administration; longstanding 
opposition to the rule by some in Congress and by a broad coalition of business 
interests; and encouragement of repeal by the President. On the other hand, some 
maintain that a number of major rules have been affected by Agency recognition of 
the availability of the review mechanism, and argue that the review scheme has had 
a significant influence. 

Those who maintain that the CRA has not been appropriately utilized assert that 
the current procedure provides no expedited consideration procedure in the House 
of Representatives; lack of screening mechanism to identify rules that may require 
special congressional attention; and, that a disapproval resolution of a significant or 
politically sensitive rule is likely to need a supermajority to be successful if control 
of the White House and the Congres,s are in different political hands. They further 
maintain that a number of critical interpretive issues and questions remain to be 
resolved, including the scope of the provisions’ coverage of rules; whether an agency 
failure to report a covered rule is subject to court review and sanction; whether a joint 
resolution of disapproval may be utilized to veto parks of a rule or only may be 
directed at the rule in its entirely; and what is the scope of the limitation that 
precludes an agency from promulgating a “substantially similar” rule after 
disapproval of a rule. From these critics’ perspective potential impediments and 
uncertainties have contributed to the fact that of a total of 37 joint resolutions of 
disapproval that have been introduced to date since April 1996, only one has passed. 
They point out that during that period over 41,828 major and non-major rules have 
been reported and become effective. 
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This reporl will provide a brief explana ion of how the review scheme was 
expected to operate and desaibe how it has been utilized. The possible reasons for 
the relatively lim ited use of the formal review mechanism thus far are assessed and 
congressional possible proposals are discussed. 

Obviously, there are those who do not support increased utilization of the CKA 
review process. Those holding this opinion may represent a number of views 
including concern that expanded use of the prO':ress will lead to the disproportionate 
influence on Federal regulations by powerful interest groups or that many regulations 
have become loo technical to be judged by “iion-cxperts”. However, since those 
holding these or similar views have been notably silent during recent discussions of 
CRA issues, this report does not attempt to predict or describe these positions. 


Review of Agency Rules 

The congressional review mechanism, ix)dified at 5 U.S.C. 801-8U8, and 
popularly known as the Congressional Review \ct(CRA), requires that all agencies 
promulgating a covered rule must submit a report to each House of Congress and to 
the Comptroller General (CG) thal contains a copy of the rule, a concise general 
statement describing the rule (including whether it is deemed to be a major rule), and 
the proposed effective date of the rule. A covered rule cannot take effect if the report 
is not submitted. Section 8()l(aX 1 X^)- Each House must send a copy of the report 
to the chairman and ranking minority memb<;r of each jurisdictional committee. 
Section 801(a)(1)(C). In addition, the promulgating agency must submit to the CG 
(1) a complete copy of any cost-benelil analysis; (2) a description of the agency’s 
actions pursuant to the requirements of the Regulatory Flexibility Act and the 
Unfunded Mandates Reform Act of 1995; and (3) any other relevant information 
required under any other act or executive order. Such information must also be made 
“available” to each House. Section 801(a)(1)(B). 

Section 804(3) adopts the delinilion of “rile” found at 5 U.S.C. 55 1 (4) which 
provides that the term rule “means the whole or part of an agency statement of 
general . . . applicability and future effect diisigncd to implement, interpret, or 
prescribe law or policy.”' The legislative hisUiry of Section 55 1 (4) indicates thal 
the term is to be broadly construed: “The definition of rule is not limited to 
substantive rules., but embraces interpretive, organizational and procedural rules as 
well.”" The courts have recognized the breadth of the term, indicating that it 
encompasses “virtually every statement an agency may make,”^ including interpretive 
and substantive rules, guidelines, formal and informal statements, policy 


‘ Section 804(3) excludes from the definition “(/\) any rule of particular applicability, 
including a rule that approves or prescribes for the future rates, wages, prices, services, or 
allowance therefore, corporate or financial structures, reorganizations, mergers, or 
acquisitions thereof, or accounting practices or disclosures bearing on any of the foregoing; 
(B) any rule relating to agency management or personnel; or (C) any rule of agency 
organization, or practice that docs not substantially affect the rights or obligations on non- 
agency parties.” 

’ Attorney General’s Manual on the Adminis trative, Procedure Act 13 (1948). 

^ Avuydk'-.-i SporttMuien’s League, Inc., r-. MarsJi, 715 F.2d897 (5tli Cir. 1983). 
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proclamations, employee manuals and memoranda of understanding, among other 
types of actions. Thus a broad range of agency action is potentially subject to 
congressional review. 

The Comptroller General and the Administrator of the Office of Information and 
Regulatory Affairs (OIRA) of the Office of Management and Budget have particular 
responsibilities with respect to a “major rule,” defined as a rule that will likely have 
an annual effect cm the economy of $100 million or more, increase costs or prices for 
consumers, industries or state and local governments, or have significant adverse 
effects on the ec(5nomy. The determination of whether a rule is major is assigned 
exclusively to the; Administrator of OIRA. Section 804(2), If a rule is deemed major 
by the OIRA Administrator, the CG must prepare a report for each jurisdictional 
committee within 15 calendar days of the submission of the agency report required 
by Section 801(a)(1) or its publication in the Federal Register, whichever is later. 
The statute requires that the CG’s report “shall include an assessment of the agency’s 
compliance with the procedural steps required by Section 80l(a)(l)(B)."‘* Section 
801(a)(2)(A). The CG has interpreted his duty under this provision relatively 
narrowly as requiring that he determine whether the prescribed action has been taken, 
i.e., whether a required cost-benefit analysis has been provided, and whether the 
required actions under the Regulatory Flexibility Act, the Unfunded Mandates 
Reform Act of 1995, and any other relevant requirements under any other legislation 
or executive orders were taken, not to examine the substantive adequacy of the 
actions. 

The designation of a rule as major also affects its effective date. A major rule 
may become effective on the latest of the following scenarios: ( 1 ) 60 calendar days 
after Congress receives the report submitted pursuant to Section 801(a)(1)'' or after 
the rule is published in the Federal Register; (2) if Congress pas.scs a joint resolution 
of disapproval and the President vetoes it, the earlier of when one House votes and 
fails to override the veto, or 30 calendar days after Congress receives the veto 


^ See, e.g., Chem Service, Inc. v. EPA, 12 F.3d 1256 (3d Cir. 1993)(memorandum of 
understanding); Caudill v. Blue Crosx and Blue Shield of North Carolina, 999 F.2d 74 (4th 
Cir. i993)(iTitcrprct3tivcr[i\cs);NalionalTreasuryEmployeesUnionv.Reagan,f)85 F.Supp 
1346 (E.D. La 19S8)(federal personnel manual letter issued by OPM); New York City 
Employment Reliremenl Board v. SEC, 45 F.3d 7 (2d Cir. I993)(affirining lower court’s 
ruling that SEC “no action” letter was a rule within section 551(4)). 

^ The General Qiunsel of the Government Accountability Office (GAO) has ruled that the 
6()-day period docs ntit begin to run until both Houses of Congress receive the required 
report. See B-289880, April 5, 2002, opinion letter to Hon. Edward M. Kennedy, Chairman, 
Senate Committee on Health, Education, Labor and Pensions from Anthony H. Gamboa, 
General Counsel. The situation involved a Department of Health and I luman Service’s 
(HHS) major rule published in the Federal Register on January 18, 2002 with an announced 
effective date of March 29, 2002. The House of Representatives, however, did not receive 
the rule until February 14, 2002. IIIIS Ihcrcaflcr delayed the effective date of the rule until 
April 15, 2002, in ;in attempt to comply with the CRA. But the Senate did not receive the 
rule until March 15, 2002. ITie General Counsel determined that the rule could not become 
effective until May 1 4, 2002, 60 days following the Senate’s receipt, relying on the language 
of Section 801(a)(1)(A) of the act requiring that a copy of a covered rule must be be 
submitted “to each House of Congress” in order to become effective. 
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message; or (3) the date the rule would otherwise have taken effect (unless a joint 
resolution is enacted). Section 801(a)(3). 

Thus the earliest a major rule can become effective is 60 calendar days after the 
later of the submission of the report required by Section 80 l(a)( 1) or its publication 
in the Federal Register, unless some other provision of the law provides an exception 
for an earlier date, Three possibilities exist. Under Section 808(2) an agency may 
determine that a rule should become effective notwithstanding Section 801 (a)(3) 
where it finds “good cause that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the publiciiilerest.”*' Second, the President 
may determine that a rule should take effect earlier because of an imminent threat to 
health or safety or other emergency; to insure the enf jrcement of the criminal laws; 
for national security purposes; or to implement an international trade agreement. 
Section 801(c). Finally, a third route is available under Section 801(a)(5) which 
provides that “the effective date of a rule shall not be delayed by operation of this 
chapter beyond the date on which either House of Congress votes to reject a joint 
resolution of disapproval under Section 802.”’ 

All other rules take effect “as otherwise allowed by law” after having been 
submitted to Congress under Section 8()l(a)(l). Section 801(a)(4). Under the 
Administrative Procedure Act, a final rule may go into effect 30 days after it is 
published in the Federal Register in final form 5 U.5.C. 5.5.3(d). An agency, in its 
discretion, may delay the effectiveness of a rule for a longer period; or it may put it 
into effect immediately if good cause is shown. 

All covered rules arc subject to disapproval even if they have gone into effect. 
Congress has preserved for itself a review period of at least 60 days. Moreover, if a 
rule is reported within 60 session days of adjournmcni of the Senate or 60 legislative 
days of adjournment of the House, the period during which Congress may consider 
and pass a joint resolution of disapproval is extended to the next succeeding session 
of the Congress. Section 801(d)(1). Such held over lulcsare treated as if they were 
published on the 15th session day of the Senate and the 15th legislative day of the 


Reviewing courts have generally applied the Adniinistri-tivc Prwedure Act’s good cause 
exemption, from which this language is obviously taken, narrowly in order to prevent 
agencies from using it as an escape clause trnm notice and <x)mment requirements. Sec, e.g., 
Action on Smoking and Health v. CAS, 713 F.2d 795, 800 (D.C. Cir. 1987). However, since 
Section 805 precludes judicial review for any “determination, finding, action or omission 
under this chapter”, there could be no court condemnation of a gcK»d cause determination, 
But the rule would still be sul^ect to congressional vacation and retroactive nullification. 

'' InLeisegang v. Sect’y of Veterans Affairs, 312 F.3d 1368, 1373-1 376 (Fed. Cir. 2002), the 
appeals court held that Section 801 (a)(3) “docs not change the date on which [a major rule] 
becomes effective. It only affects the date when the rule becomes operative. In other words, 
the CRA merely provides a 60-day waiting period before the agency may enforce the major 
rule so that Congress has the opportunity to review the regilation.” At issue in the case w as 
the date from which certain veterans benefits would be calculated. The benefit statute 
provided that it would be the date of the issuance of the nilc. The government argued that 
the CRA was a superceding statute and that the effective late wa.s when the CRA allowed 
it to be operative. The appeals court agreed with tire veterans that the date of issuance, as 
prescribed by the law, was determinative. 
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House in the succeeding session and as though a report under Section 80 1(a)(1) was 
submitted on that date. Section 801(d)(2)(A), (e)(2). But a held over rule takes 
effect as otherwise provided. 801(d)(3). The opportunity for Congress to consider 
and disapprove is simply extended so that it has a full 60 session or legislative days 
to act in any session. 

If a joint resolution of disapproval is enacted into law, the rule is deemed not to 
have had any effect at any time. Section 801(f). If a rule that is subject to any 
statutory, regulatory or judicial deadline for its promulgation is not allowed to take 
effect, or is terminated by the passage of a joint resolution, any deadline is extended 
for one year after the date of enactment of the joint resolution. Section 803 . A rule 
that does not take effect, or is not continued because of passage of a disapproval 
resolution, may not be reissued in substantially the same form. Indeed, before any 
reissued or new rule that is “substantially the same” as a disapproved rule can be 
issued it must be specifically authorized by a law enacted subsequent to the 
disapproval of the original rule. Section 801(bX2). 

Section 802(a) spells out the process for an up or down vote on a joint resolution 
of disapproval.* A joint resolution of disapproval must be introduced within 60 
calendar days (excluding days either House of Congress is adjourned for more than 
three days during a session of Congress) after the agency reports the rule to the 
Congress in compliance with Section 801(aXl)- Timely introduction of a disapproval 
resolution allows each House 60 session or legislative days to pass it and thereby gel 
the benefit of expedited consideration procedures, retroactive nullification of an 
effective rule, and the limitation on an agency from promulgating a “substantially 
similar” rule without subsequeni congressional authorization to do so by law. 

The law provides an expedited consideration procedure for the Senate. If the 
committee to which a joint re,solution is referred has not reported it out within 20 
calendar days after referral, it may be discharged from further consideration by a 
written petition of 30 Members of the Senate, at which point the measure is placed 
on the calendar. After committee report or discharge it is in order at any time for a 
motion to proceed to consideration. All points of order against the joint resolution 
(and against consideration of the measure) arc waived, and the motion is not subject 
to debate, amendment, postponement, or to a motion to proceed to other business. 
If the motion to consider is agreed to, it remains as unfinished business of the Senate 
until disposed of. Section 802(d)(1). Debate on the floor is limited to 10 hours. 
Amendments to the resolution and motions to postpone or to proceed to other 
business are not in order. Section 802(d)(2). At the conclusion of debate an up or 
down vole on the joint resolution is to be taken. Section 802(d)(3).'* 


^ For an in-depth discussion of procedural issues that may arise during House and Senate 
consideration of disapproval resolutions, see Richard S. Beth, CRS Report RL31160, 
Disapproval of Regulations by Congress: Procedure Under the Congressional Review Act, 
OctoberlO, 2001 (CRA Procedure). 

There is some question whether a motion to proceed is nondcbalabic because of the 
absence of language so stating. Arguably, the nondebatabilityof the motion is integral both 
to the scheme of the expedited procedure provisions as well as to the overall efficacy of the 

(continued...) 
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There is no special procedure for expeddted consideration and processing of 
joint resolutions in the House. But if one House passes a joint resolution before the 
other House acts, the measure of the other House is not referred to a committee. The 
procedure of the House receiving a joint resolution “shall be the same as if no joint 
resolution had been received from the other House, but ... the vote on final passage 
shall be on the joint resolution of the other House.” Section 802(1)(1)(2). 

Section 805 precludes judicial review of any “determination, finding, action or 
omission under this chapter.” This would insulate from court review, for example, 
a determination by the OIRA Administrator that a rule is major or not, a presidential 
determination that a rule should become effective immediately, an agency 
determination that “good cause” requires arulc to go into effect at once, or a question 
as to the adequacy of a Comptroller General’s assessment of an agency’s report. The 
legislative history of this provision indicates that this preclusion of judicial review 
would not apply to a court challenge to a failure of an agency to report a rule. This 
appears not to be a judicially settled matter.'" 

Finally, the law provides a rule of construction providing that a reviewing court 
shall not draw any inference from a congressional fa lure to enact a joint resolution 
of disapproval with respect to such rule or a related statute. Section 801(g). 

Utilization of the Review Mechanism Since 1996 

As of March 24, 2006, the Comptroller General had submitted reports pursuant 
to section 801(a)(2)(A) to Congress on 610 major lules." In addition, GAO had 
cataloged the submission of 41,218 non-major rules as required by Section 801 (a) 
(1) (A). To dale, 37 joint resolutions of disapproval have been introduced relating 
to 28 rules. One rule, OSHA's ergonomics standard in March 2001, has been 
disapproved, an action that some believe to be unique to the circumstances of its 
passage. Two other rules have been disapproved by the Senate. One, the Federal 
Communication Commission’s 2003 rule relating to broadcast media ownership was 
disapproved by the Senate during the 108* Congress but was not acted upon by the 
House. The second, a 2005 Department of Agriculture rule relating to the 
establishment of minimal risk zones for introduction of bovine spongiform 


(...continued) 

CRA’s statutory scheme and thus may be implied. Alternatively, debate on such a motion 
may be limited by Section 803(d)(2) which limits debate cn joint resolutions, as well as ‘all 
debatable motions,” to 10 hours. Ulliraalely, a resolution of this question by the Senate 
Parliamentarian, nr the Senate itself, maybe necessary. However, at the commencement of 
the debate on S.J.Res. 6, to disapprove the ergonomics rule, the presiding officer declared 
that “The motion to proceed is not debatable. The question is on agreeing to the motion.” 
The motion was agreed to. 147 Cong. Rcc. S 1831 (daily cd. March 6, 2001). At least one 
other precedent exists in which it was ruled that a motion to proceed to a budget resolution 
under the Budget Act was nondebatabie despite the silence of the act on the matter. .See, 
127 Cong. Rec. S4871 (May 12, 1981). 

Sec discussion infra al pp 24-29.. 

” General Accounting Office, Reports on Federal Agency Major Rules, which maybe found 
at [http://www.gau.gov/decisions/raajrule/maJrule.htm]. 
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encephalopathy (Mad Cow Disease) was disapproved on March 3, 2005, but its 
counterpart, HJ.Res. 23, has not yet been acted upon by the House. A third joint 
resolution, S.J.Rcs. 20, seeking disapproval of a rule promulgated by the 
Environmental Protection Agency to delist coal and oil-direct utility units from the 
new source category list under the Clean Air Act, was defeated in the Senate by a 
vote of 47-51 on September 13, 2005. The following chart details the subjects and 
actions taken on the introduced resolutions. 


Resolutions of Disapproval Introduced Under the Congressional Review Act 
(April 1996 < March 2006) 


Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

104'" Congress 

9/17/19% 

S.J.Res. 

60 

Sen. Trent Loll 

HCFA/ 

flHS 

Hospital 
reimbursement 
under Medicare 

Failed in passage 
in Senate by UC 

lOS'*' Congress 

3/4/1997 

IIJ.Rcs. 

59 

Rep. Don 

Young (+5) 

USFWS/ 

DOl 

I’olar bear 
trophies from 
Canada 

Hearing (House 
Committee on 
Resources) 


H.J.RCS. 

67 (Same 
as 

SJ.Res. 

25) 

Rep. Roger 
Wicker (+54) 

OSHA/ 

DOL 

Occupational 
exposure to 
methylene 
chloride 

Referred to 
Subcommittee of 
House Committee 
on Education and 
the Workforce 


S.J.Rcs, 

25 (Same 
as 

HJ.Res. 

67) 

Sen. Thad 
Cochran (+5) 

OSHA/ 

DOL 

Occupational 
exposure to 
methylene 
chloride 

Referred to Senate 
Committee on 

Labor and Human 
Resources 

6/18/1997 

H.J.Res. 

81 

Rep. Joe 
Scarborough 

FCC 

Revision of 
cable television 
leased 
commercial 
access rules 

Referred to 
Subcommittee of 
House Committee 
on Commerce 

6/10/98 

S.J.Res 

50 (Same 
as 

HJ.Res. 

123} 

Sen. 

Christopher 

Bond 

HCFA/ 

HHS 

Surety bond 
Tcquiccmcnis 
for home health 
agencies under 
Medicare and 
Medicaid 
prugranui 

Referred to Senate 
Committee on 
Finance 
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Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

6/17/1998 

HJ. Res 

123 

(Same as 
SJ.Res. 

50) 

Rep. Jim 

Nus.sle (+65) 

HCFA/ 

nils 

Surety bond 
requirements 
for home health 
agencies under 
Medicare and 
Medicaid 
programs 

Referred to 
Subcommittees of 
House Committees 
on Ways and 

Means and 
Commerce 

106"' Congress 

5/20/1999 

M.J.Rcs. 

55 

Rep. Ron Paul 
(+68) 

USPS 

Delivery of mail 
to a commercial 
mail receiving 
agency 

Referred to 
Siibconimillee of 
House Committee 
on Government 
Reform 

7/13/2000 

H.J.Rcs. 

104 

Rep. Ron Paul 

EPA 

National 
pollutant 
discharge 
elimination 
system program 
and federal 
aniidegradation 
policy and the 
water quality 
planning and 
management 
regulation.^ 
concerning total 
maximum daily 
load 

Referred to 
Subcommittee of 
House Committee 
on Transportalion 
and Infrastructure 

7/17/2000 

S.J.Rcs, 

50 (Same 
as 

H.J.Res. 

106) 

Sen. Michael 
Crapo (+18) 

EPA 

Water pollution 
under the total 
maximum daily 
load program 

Referred to Senate 
Committee on 
Environment and 
Public Works 

7/18/2000 

H.J.Rcs. 

105 

Rep. Marion 
Berry (+23) 

EPA 

I'otal maximum 
daily loads 
under the 

Federal Water 
Pollution 

Control Act 

Referred to 
■Subcommittee of 
House Committee 
on 'I'ransportalion 
and Infrastructure 

7/18/2000 

H.J.Res. 

106 

(Same as 
SJ.Res. 

50) 

Rep. Jay 

Dickey 

EPA 

Water ptillution 
under the total 
maximum daily 
load program 

Referred to 
Subcommittee of 

1 louse Committee 
on Transportation 
and Infrastructure 
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Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

107* Congress 

3/1/2001 

S.J.Res. 6 
(same as 
HJ.Res. 

35; 

H.Res. 79 
provided 
for ils 
considera 
lion in I'he 
House) 

Sen. Don 
Nicklcs (+6) 

OSHA/ 

DOL 

Ergonomics 

Became P.L. 107-5 
on 3/20/2001 

3/7/2001 

HJ.Res. 

35 (same 
as 

SJ.Res. 

6) 

Rep. Ann 
Nonhrup (+32) 

OSHA/ 

DOL 

Ergonomics 

Referred to 
Subcommittee of 
House Committee 
on Education and 
Workforce 

3/15/2001 

H.J.Rcs. 

38 

Rep. Ron Paul 
(+14) 

IIIIS 

Standards for 

privacy of 

individually 

identifiable 

health 

information 

Referred to 
Subcommittees of 
House Committees 
on Energy and 
Commerce, Ways 
and Means, and 
Education and the 
Workforce 

3/20/2001 

S.J.Res, 

9' 

Sen. Barbara 
Boxer (+6) 

USAID 

Restoration of 
the Mexico City 
Policy 

Referred to 
Q)mmittee on 
Foreign Relations 

4/4/2001 

H.J.Res. 

43 

Rep. Joe 
Knollenberg 

DOE 

Kesidential 
central air 
conditioners 
and heal pumps 

Referred to 
Subcommittee of 
House Committee 
on Energy and 
Commerce 

4/4/2001 

H.J.Res. 

44 

Rep. Joe 
Knollenberg 

DOE 

Clothes washers 

Referred to 
Subcommittee of 
House Committee 
on Energy and 
Commerce 

5/22/2001 

SJ.Rcs. 

14 

Sen. Barbara 
Boxer 

EPA 

Delay in the 
effective date of 
new arsenic 
standard 

Referred to Senate 
Committee on 
Environment and 
Public Works 
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Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

5/22/2001 

S.J.Rcs. 

15 

Sen. Barbara 
Boxer 

DOE 

Postponement 
of the effective 
date of energy 
conservation 
standards for 
central air 
conditioners 

Hearing by Senate 
Committee on 
Energy and Natural 
Resources 
{7/13/21)01) 

5/14/2002 

H.J.Res. 

92 (Same 
as 

SJ.Res. 

37) 

Rep. Eliot 

Engel (+56) 

HHS 

Modifieation of 
Medicaid upper 
payment limit 
tor non-Stale 
government 
owned or 
operated 
hospitals 

Referred to 
Subcommillec of 
House Committee 
on Energy and 
Commerce 

5/14/2002 

S.J.Rcs, 

37 (Same 
as 

HJ.Res. 

92) 

Sen. Paul 
Wcllstonc 
(+13) 

CMS/ 

HHS 

Modification of 
upper payment 
limit for non- 
State 

government 
owned or 
operated 
hospitals 

Referred to Senate 
Committee on 
Finance 

10/8/2002 

S.J.Res. 

48 (Same 
as 

HJ.Res. 

119) 

Sen. John 
McCain (+10) 

FEt: 

Prohibited and 

excessive 

contribution.s; 

non-fcdcral 

funds or soR 

money 

Referred to Senate 
Committee on 

Rules and 
Administration 

10/8/2002 

H.J.Res. 

119 

(Same as 
SJ.Res. 

4S) 

Rep. 

Christopher 
vShays (+1) 

FEC 

Prohibited and 

cxce-ssive 

contributions: 

non-federal 

funds or soft 

money 

Referred to House 
Commitlee on 

House 

Administration 

108"' Congress 

1/7/2003 

II.J.Rcs. 3 

Rep. William 
rhomas 
(+106) 

CMS/ 

IIIIS 

Revisions to 
payment 
policies under 
the Medicare 
physician fee 
schedule tor 
calendar year 
2003 and other 
items 

Referred to House 
Committees on 
Energy and 
Commerce and 

Ways and Means 
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Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

3/20/2003 

HJ.Res. 

41 

Rep. Lane 

Evans 

DVA 

j\cquisition 
procedures for 
health-care 

resources 

Referred to House 
Committees on 
Veterans Affairs 
and Government 
Reform 

5/22/2003 

HJ.Res. 

58 

Rep. Thomas 
Trancredo (+7) 

Treasury 

Section 326(a) 
of USA 

PATRIO 1' ACI' 
(acceptance of 
certain 
unverifiabie 
forms of 
identification by 
financial 
institutions) 

Referred to 
Subcommittee of 
House Committee 
on Financial 

Services 

7/15/2003 

SJ.Res, 

17 (Same 
as 

IlJ.Res. 

72) 

Sen. Byron 
Dorgan (+24) 

FCC 

Broadcast 

media 

ownership 

Passed Senate 
without 
amendment by 
Yea-Nay vote (55- 
40); not acted on 
by the House 

10/16/2003 

H.J.Rcs. 

72 (Same 
us 

SJ.Res. 

!7) 

Rep. Maurice 
Hinchey (+2) 

FCC 

Broadcast 

media 

ownership 

Referred to 
Subcommittee of 
House Commiuee 
on Energy and 
Commerce 

4/7/2004 

SJ.Res,. 

31 (Same 
as HR. 
4236) 

Sen, John 
Edwards 

OCC 

Bank activities 
and regulation.s 

Referred to Senate 
Committee on 
Banking, Housing, 
and Urban Affairs 

4/7/2004 

SJ.Res, 

32 (Same 
a.s H.R. 
4237) 

Sen. John 
Edwards 

occ 

Bank activities 
and regulations 

Referred to Senate 
Committee on 
Banking, Housing, 
and Urban Affairs 

4/28/2004 

H.R. 4236 
(Same as 
S.J.Res. 

31) 

Rep. Luis 
Gutierrez 
(+35) 

OCC 

Etank activities 
and rcgulatioas 

Referred to 
Subcommittee of 
House Committee 
on Financial 

Services 

4/28/2004 

H.R. 4237 
(Same as 
SJ.Res. 

32) 

Rep. Luis 
Gutierrez 
(+35) 

occ 

Bank activities 
and regulations 

Referred to 
Subcommittee of 
House Committee 
on Financial 

Services 
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Date of 
Resolution 

Number 

Sponsor 

Agency 

Subject 

Last Action 

109“' Congress 

2/14/2005 

S.J.Rcs. 4 
{Same as 
HJ.Res. 

24) 

Sen. Kent 
Conrad (+8) 

Agriculmre 

Establishment 
minimal risk 
zones tor 
introduction of 
mad cow 
disease 

Passed Senate by 
52-46 Yea-Nay ’ 
vote 3/3/95; not 
acted on by House 

2/17/2005 

H.J.Res. 

23 (Same 
as 

SJ.Res. 

4) 

Rep. Herseth 
(+1) 

Agriculture 

Establishment 
of minimal risk 
zones for 
introduction of 
mad cow 
disease 

Referred to House 
Agriculture 
Committee. No 
action taken 

6/29/2005 

S.J.Res, 

20 (Same 
as 

H.J.Res. 

56) 

Sen. Leahv 
(+31) 

EPA 

Removal of coal 
and oil-fired 
generating units 
from list of 
major sources 
of hazardous 
pollutants 

Defeated in Senate 
by 47-51 vote, 
9713/05 

6/29/2005 

H.J.Res. 

56 (Same 
as 

SJ.Res. 

20) 

Rep. Meehan 
(+4) 

EPA 

Removal of coal 
and oibfircd 
generating units 
from list of 
major sources 
of hazardous 
pollutants 

Referred to 
Committee on 

Energy and 
Commerce. No 
action taken 


Note: Not included in this tabulation arc bills designed to disapprove agency rules but that were nut joint resulutiuns 
under the Congressional Review Act. For example, H.R. 3735, introduced on April 28, 1W8, by Rep. Ron Paul, was 
intended to disapprove a rule requiring the use of bycatch reduction devices in the shrimp fishery of the Gulf of Mexico, 
The bill was in response to Amcndment9tothcFishciyM!magcmentPlHii for the Shrimp Fishery of the Gulf of Mexico, 
issued as a final rule implcmcntingfheamcndmcnt on April 14, 1998. The bill’sfinding.s .section indicateil that approval 
nf the amendment was incon.sistent with the requirements of the Magnuson-Stevens Fishery Conservation Act and the 
Administrative Procedure Act. The disapproval section indicated Ih^ the rule “shall have no force or effect.” 

1 . On June 22, 2(KI 1 , SenaH)r Boxer also introduced S.J.Re5. 1 7, whicli was intended to disapprove a memorandum 
issued by the President on March 29, 2001, (66 FR 17301) restoring the Mexico City Policy. However, the 
Congressional Review Act does not apply to actions by the President. See text at pp. 16-17. 

OSHA’s ergonomics standard had been controversial since the publication of 
its initial proposal for rulemaking in 1 992 during the liush Administration.'^ OSHA 
circulated a draft proposal in 1994 which was met with strong opposition from 
business interests and the formation of an umbrella organization, the National 


The lurbulcnl history of the development of the ergononrics standard i.s recounted in CRS 
Report 97-724, Ergonomics in the Workplace: Is If. Time for an OSHA Standard? 
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Coalition on Ergonomics, to oppose its adoption. In 1995 OSHA circulated a 
modified draft proposal, particularly with respect to coverage and regulatory 
requirements. At the same lime, congressional opposition resulted in appropriations 
riders that prohibited OSHA from promulgating proposed or final ergonomics 
proposals during the fiscal years 1995, 1996, and 1998.'^ The riders did not prohibit 
OSHA from continuing its development work, however, which included responding 
to concerns that scientific knowledge of ergonomics w'as inadequate for rulemaking 
and that the cost of industry implementation of a broad standard would be 
extraordinarily costly. Congress mandated reports from the National Academy of 
Sciences which found a significant statistical link bet\veen workplace exposures and 
musculoskeletal disorders, but also noted that the exact causative factors and 
mechanisms are not understood. In 2000, congressional attempts to pass another 
appropriation rider, as well as stand alone prohibitory legislation, failed, and on 
November 14, 2000, OSHA issued its final standard which became elTeclive on 
January 1 6, 2001 Most employer responsibilities under the new standard, however, 
were not to begin until October, 2001. 

As soon us the rule was issued two Industry groups filed suit in the Court of 
Appeal for the District of Columbia Circuit challenging OSHA's authority to issue 
the rule, its failure to follow proper procedures, the rationality of its provisions, and 
the adequacy of its scientific and economics analy.ses. The intervening 2000 
elections also altered the political situation with the election of a president and 
effective control of both Houses of Congress in the same political party. Opponents 
of the standard introduced a resolution of disapproval under the CRA, S.J.Res. 16, 
on March 1, 2001. A discharge petition was filed on March 5, and debate on and 
passage of the resolution occurred on March 6 by a vote of 56-44. That evening the 
House Rules Committee issued a rule for floor action the next day, and after an hour 
of debate H.J.Rcs. 35 was passed on March 7 by a vote of 223-206. The President 
signed the nullifying measure into law on March 20, 2002.*^ 

In sum, the veto of the ergonomics standards could be seen as the product of an 
unusual, confluence of factors and events: control of both Houses of Congress and 
the presidency by the same party, the longstanding opposition by these political 
actors, as well as by broad components of the industry to be regulated, to the 
ergonomics standards, and the willingness and encouragement of a president seeking 
to undo a contentious, end-of-lerm rule from a previous administration. 

In all other cases, if there is any discernible pattern to the introduced resolutions, 
it is to exert pressure on the subject agencies to modify or withdraw the rule, or to 
elicit support of members, which in some instances was successful. For example, 
H.J.Rcs. 67 (1997) was aimed at disapproving an Occupational Health and Safety 
Administration (OSHA) rule setting exposure limits on methylene chloride, a paint 
stripper used in the furniture and airplane industries. Its sponsor, Representative 
Roger Wicker, contended that the rule would harm small businesses without 


’ In a close floor \ ote, the rider proposed for FY1997 was deleted. 

65 Fed. Reg. 68261 (2000). 

'"P.L. 107-5. 
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increasing proteciions for workers. The disapproval resolution never received a floor 
vote. But the Congressman succeeded in effecting a compromise through the 
inclusion of provisions in the FY1998 Labor, HHS and Education appropriations 
measure"^ which required OSHA to provide on-site assistance for companies to 
comply with the new rules without fear of penalty. Mr. Wicker is reported to have 
stated that he used the disapproval resolution as a vehicle to gather support from 
influential members, including the chairs of the House Appropriations and 
Commerce Committees.'’ 

The disapproval resolution mechanism was effectively utilized to accomplish 
the suspension of a highly controversial rulemaking by the then-Health Care 
Financing Administration (HCFA). In January 1998, HCFA issued a rule requiring 
that home health agencies (HHAs) participating in the Medicare program must obtain 
a surety bond that is the greater of $50,000 or 15 pert«nl of the annual amount paid 
to the HHA by the Medicare program. In addition, a new HHA entering the 
Medicare or Medicaid program after January 1, 1998, had to meet a capitalization 
requirement by showing it actually had available sufficient capital to start and operate 
the HHA for the first three months. The rule was issued without the usual public 
participation through notice and comment and was made immediately effective, 
Substantial opposition to the rule quickly surfaced from both surety and HHA 
industry representatives. HCFA attempted to remedy the complaints by twice 
amending the rule, in March and in June, but was unsuccessful in quelling the 
industry-wide concerns. On June 10, Senator Bond, for himself and 13 other co- 
sponsors, introduced S.J.Res. 50 to disapprove the June 1 HCFA rule. Within a short 
period, the disapproval resolution had garnered 52 sponsors. On June 17, a 
companion bill, H.J.Rcs. 123, was introduced in the House. Thereafter, members of 
the staffs of Senators Bond, Baucus, and Grasslcytall members of the Senate Finance 
Committee with jurisdiction over the agency) m;t with HCFA officials and 
concluded an agreement that (1) the agency would suspend its June 1, 1998 rule 
indefinitely; (2) a General Accounting Office report would be requested by the 
committee that would study the issues surrounding the surety bond requirement; (3) 
on completion and issuance of the GAO report, HCFA would work in consultation 
with the Congress about the surety bond requirement; and (4) any new rule would not 
be effective earlier than February 15, 1999, and would be preceded by at least 60 days 
prior notice. The agreement was memorialized in a . une 26 letter to HCFA signed 
by Senators Bond, Baucus and Crasslcy.’* The GAO report was issued on January 
29, 1 999, but the rule suspension was never lifted. No floor vote on the disapproval 
resolutions occurred in either House. 

Another illustration of the manner in which the review mechanism has been 
utilized is shown by S.J.Rcs. 60 (1996), concerning another HCFA rule, this one 
dealing with the agency’s annual revision of the rates for reimbursement of Medicare 
providers (doctors and hospitals), which normally would have been effective on 


P.L. 10-5-78. 

Sec Allan Freedman, “OOP’s Secret Weapon Against Regulations: Finc.ssc," CO Weekly, 
September 5, 1998, at 2318-19 (Freedman). 

Freedman, supra note 17, at 2319-20. 
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October 1, 1996. HCFA, however, submitted the rule to Congress on August 30, 
1996, and since it was a major rule, it could not go into effect for 60 days, or until 
October 29, which meant there would be a significant loss of revenues because the 
differential rate increases could not be imposed for most of the month of October. 
Section 8()l(a)(5), however, provides that if a joint resolution of disapproval is 
rejected by one House, “the effective date of a rule shall not be delayed by operation 
of this chapter...” On the morning of September 17, 1996, Senator Lott introduced 
S.J.Rcs. 60 and that afternoon, by unanimous consent, the resolution “was deemed 
not passed.”’'^ The HCFA rule went into effect on October 1 as scheduled. 

A final interesting utilization of the CRA process that had an impact and 
resulted in an unusual outcome, involved President George W. Hush’s restoration, 
on February 15, 2001, of President Reagan’s so-callcd Mexico City Policy, which 
limited the use of federal and non-federal monies by non-governmental organizations 
(NGOs) to directly fund foreign population planning programs which support 
abortion or abortion-related activities. President Clinton had rescinded the 1984 
Reagan policy when he took office in January 1993.^’ A president’s authority to 
determine the terms and conditions on which such NGOs may engage in foreign 
population planning programs derives from the Foreign Assistance Act of 1961.^’ 
The provision vests the authority to make these determinations exclusively in the 
Chief Executive. President Reagan delegated his authority to make the 
determinations to the Administrator of the U.S. Agency for International 
Development (AID), who issued regulations that specified the conditions upon which 
grams would be given to NGOs. Thus, when the Mexico City Policy was rescinded 
in 1993, it was the AID Administrator that tlid it, at the direction of President 
Clinton. When President Bush restored it in 2001, he did it in a directive to the AID 
Administrator^^ who simply revived the old coiditions by internal agency 
administrative action. 

A number of Senate opponents of the policy filed a disapproval resolution on 
March 20, 2001, S.J.Rcs. 9, to nullify the Administrator’s action, reasoning that it 
was a covered rule under the CRA since the implementing action was taken by an 
executive agency official and not by the President himself, and thus was reviewable 
by Congress.^^ The President responded by reso nding his earlier directive to the AID 
Administrator and thereafter issuing an executive directive under his statutory 
authority personally implementing the necessary conditions and limitations for NGO 


'''5ee 142 Cong. Rec. S 10723 (daily cd. Sept. 17, 1996). 

29 Weekly Comp. Pres. Doc. 88 (1993). 

" 22 U.S.C. 21.Slb(b) andb(tXl)(2000). 

” 37 Weekly Comp. Pres. Doc. 216 (2001). 

Coxa'p'dic Franklin v. Massachusel^s,5(^5 U.S. 788, 800(1992) and v. Specter, .S 1 1 
U.S. 462, 469 (1994), holding that the President is not subject to APA procedures since he 
is not expressly covered by its definition of agency, with Chamber of Commerce v. Reich, 
74 F.3d 1311 (D.C. Cir, 1W8) AtifS National Family Planning Council v. Sullivan, 979F.2d 
227 (D.C. Cir. 1992), allowing challenges to agency rules that were issued pursuant to 
presidential directive. 
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grants.^"* The presidential action mooted the disapproval resolution, and rendered a 
subsequent attempt to veto by SJ.Res. 17 ineffective because the CRA docs not 
reach such actions by the President. 

Discussion 

In the ten years since its passage, the CRA process has been used sparingly. 
Several criticisms and questions concerning the process have been raised by those 
supporting the wider use of the regulatory disapproving mechanism. These have 
included a need for a screening mechanism for submitted rules; the absence of an 
expedited procedure in the House ofRepresenUilives::or consideration of disapproval 
resolutions;thc deterrent effect of the need for a supermajority to overcome a veto; 
the scope of the law’s coverage; the judicial enforceability of its key requirements; 
whether a disapproval resolution may be directed at part of a rule; and the effect of 
a rule nullification on future agency rulemaking ic the same area, which, critics 
believe, have introduced uncertainties and impediments to concerning the use of the 
process, 

1. Lack of a Screening Mechanism to Pinpoint Rules That Need 
Congressional Review; Proposals for Change. 

Proponents of an expanded use of the CRA process have called for screening 
mechanism that will alert committees to rules that may raise important or sensitive 
substantive issues. In thisview, their perceived lack prevents busy committees from 
prioritizing such issues. As indicaled above, ihc Comptroller General’s reports on 
major rules serve as check lists as to whether legally required agency tasks have been 
done and not as substantive assessments of tvhethcr they were done properly or 
whether the rules accord with congressional irtcnt. 

Lack of knowledge of the existence of such sensitive rules by jurisdictional 
committees or interested Members is rarely the cjise. What critics say is absent is in- 
depth scrutiny and analysis of individual rules by an authoritative and presumably 
neutral source that may provide the basis for triggering meaningful congressional 
review. 

Support for an independent substantive screening body was signaled by the 
introduction by Representative Sue Kelly of H.R. 1704 in the 105'^ Congress, a bill 
that would have established a Congressional Office of Regulatory Analysis.^'^ The 
bill was referred to the House Judiciary and Goverrunental Reform and Oversight 
Committees both of which favorably reported differing versions of the legislation.^^ 
Both veisions would have e.stablished an independent Congressional Office of 
Regulatory Analysis (CORA) to be headed by a director appointed by the House 


Sec, Restoration of the Mexico City Policy: Memorandum for the Administrator of the 
U.S. Agency for International Development, March 28, 2001, 66 Fed. Reg. 17303-17313 
(March 29, 2001). 

A companion bill, S. 1 675, was introduced in the Senate by Senators Shelby and Bond. 
143 Cong. Rec. S1007 (daily ed. Feb. 25, 1998). 

See H.Rept. 1 05-441 , Parts 1 and 2 (1 05* Cong.. 2d Stss.) (1998). 
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Speaker and the Senate Majority Leader for a term of four years, with service in the 
office limited to no more than three terms. The current review functions of the 
Comptroller General under the CRA and the Qmgressional Budget Office under the 
Unfunded Mandates Act of 1995 would be transferred to the proposed CORA. The 
Judiciary Committee’s version, in addition tohtiving the Office make “an assessment 
of an agency’s compliance with the procedural steps for ‘major rules’” required by 
CRA, directs the proposed CORA to “conduct its own regulatory impact of these 
‘major rules.’”^’ The bill as reported by the Government Reform Committee would 
have allowed the CORA director to use “any data and analyses generated by the 
Federal agency and any data of the Office” in analyzing the submitted rule. Both 
bills provided that a similar analysis of non-major rules was to be conducted when 
requested to do so by a House or Senate Committee or by individual members of 
either House. First priority for the conduct of such analyses was given to all major 
rules. Secondary priority was assigned to committee requests. Tertiary priority was 
given individual member requests. Finally, under Che Judiciary Commillee version, 
the report was to be furnished within 45 days after Congress receives notification of 
the rule; the Governmental Reform bill wouhl have allowed 30 days. H.R. 1704 
received no floor action during the 10,5"* Congress. 

Critics maintain that an independent office of regulatory analysis would serve 
the congressional need for objective information necessary to evaluate agency 
regulations. In their view, it would also provide credibility and impetus for wider 
utilization of the review mechanism. Further, by providing intensive review of 
certain non-major rules, the possibility of OIRA “hiding” significant rules by not 
designating them as “major” is forestalled. Those opposing the establishment of an 
office of this kind might argue that creation of a new congre.ssional bureaucracy for 
review purposes would be unnecessarily duplicative of what the agencies have 
already done as well as extraordinarily expensive. The requirement of the Judiciary 
Committee’s version that a CORA do its own cost-benefit analysis from scratch 
could be pointed to as an unknown cost factor, as well as a task that may not be 
possible to perform adequately within the allotted 45 days. 

Congress agreed upon a limited test of the CORA concept, late in the 106“' 
Congress, with the passage of the Truth in Regulating Act of 2000.^ That legislation 
established a three year pilot project for the General Accounting Office (now 
renamed the Government Accountability Office (GAO)) to report to Congress on 
economically significant rules. Under this pilot program, whenever an agency 
published an economically significant proposed or final rule a chairman or ranking 
minority member of a committee of jurisdiction of either House of Congress may 
request the Comptroller General (CG) to review the rule. The CG was to report on 
each rule within 180 calendar days. The report had to contain an “independent 
evaluation” by the CG of the agency’s cost-bcaefit analysis. We are aware of only 
one request ever made pursuant to the provision. That was submitted in January 
2001 by the chairs of the jurisdictional committees of the House and Senate with 
respect to the Department of Agriculture’s forest planning and roadless area rule. 
GAO advised the requesters that although Act authorized $5.2 million per year for 


Section 4 (a)(3)(A). 

^’'P.L. 106-312, ri4.Stat. 1248-50, 5 U.S.C. 801 note. 
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the program, no monies had been appropriatc-d and it could not proceed with the 
request. No further action was taken on the retiuesl and Congress never enacted an 
appropriation, thereby forestalling implementation of the project. It may be noted 
that the 180-day reporting period did not mesh cxacllywith the time period under the 
CRA for conjhderation of rules subject to i csolution of disapproval, although 
comp] etc d requests for analyses of proposed ru les might coincide with such reviews. 
In any event, the pilot program established by the act expired in January 2004. 

In the 109^^ Congress, Representative Sue Kelly introduced H.R. 1167, which 
would make permanent the authority of Congress to request GAO to perform 
regulatory analyses. The new Truth in Regilating Act (TIRA), if enacted as a 
permanent responsibility of GAO, would not appear that require a specific 
appropriation to require agency performance oJ. the vested task as was the case when 
it was established as a “pilot project.” It would, in effect, be an unfunded mandate. 
Although GAO currently does (and historically has always done) some reviews of 
agencies’ rules at Members’ requests under its current appropriations, both the 
volume and nature of the reviews are likely to be substantially different and may 
affect its ability to conduct other agency reviews. A similar bill, H.R. 725, section 
5, would also make TIRA permanent, but would authorize up to $5 million for the 
revenues. Although GAO may view this bill .is preferable, if the authorized funds 
are not appropriated, GAO could be in the same “unfunded mandate” situation as it 
would under H.R. 1167. 

In an apparent attempt to avoid the criticisms of the CORA model and to 
remedy some of the perceived impediments to the effectiveness of the CRA, 
Representative Ginny Brown-Waite introduced H.R. .TT56, the Joint Administrative 
Procedures Committee Act of 2003, in the 108"' Congress which would amend the 
CRA by establishing a joint congressional comnriiiee with broad authority to 
investigate, evaluate and recommend actions with respect to the development of 
proposed rules, the amendment or repeal of existing rules, and disapproval of final 
rules submitted for review under the CRA.^ The responsibilities are in addition to 
the current statutory framework providing for review of new rules that are required 
to be reported. A new provision permits ihe joint committee to recommend 
disapproval of new rules to jurisdictional committees. The proposed Joint 
Admini.strative Procedures Committee (JAPC; would be composed of 12 members 
from each House with no more than 7 from one political party, selected by the Senate 
Majority Leader and the Speaker of the House. The . APC would receive all agency 
submissions of covered rules and provide copies to all jurisdictional committees. 
The JACP has sixty days to consider the rule. The agency could be required to 
submit such reports as is required by the joint committee such as a cost-benefit 
analysis or risk assessment. If no action is Uiken by JACP, the rule may go into 
effect. If a majority determines that rule is inconsistent with congressional intent in 
the area, JACP may recommend a disapprova. resolution to the House and Senate 
jurisdictional committees. In its report to the jurisdictional committees JACP is to 
pinpoint the objectionable provisions of the nile. The proposal would establish a 
new expedited consideration procedure lor disapproval resolutions in the House of 


Sec inlroductory remarks on the measure at 147 Cong. Rec. II 2454 (daily ed. Oct. 21, 
2003). 
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Representatives. On the third legislative day after a joint resolution is recommended 
by JACF, it is in order for any member of the House to move to proceed to 
consideration of the disapproval resolution,. It is a privileged, non-debaiable motion 
and once agreed to must be considered before any other business under expedited 
procedures. Only one hour of debate would be allowed. Finally, Section 801 (b)(2) 
of the CRA is amended to provide that an agency may promulgate a new rule without 
new statutory authorization if i t carries out the recommendation set forth i n the report 
submitted by the JACP to the jurisdictional committees. The bill was referred to the 
House Committees on Rules and Judiciary. The Judiciary Committee referred it to 
its Subcommittee on Commercial and Administrative law. No action was taken by 
either Committee. RepresenlativeBrown-Waitc’sproposal was reintroduced in the 
1U9''' Congress as H.R. 3148 but has received no action as yet. 

Another bill, H.R. 576, introduced by Representative Ney in the 109“’ Congress, 
is similar in many respects to H.R. 3148, but quite different in certain fundamental 
ways. Both would create a 24 member House-Senate joint committee capable of 
holding hearings, requiring the attendance of witnesses, and making rules regarding 
its organization and procedures. Both also provide for an expedited consideration 
procedure in the House. Significant differences appear, however, with respect to the 
roles assigned to the joint committees. Under H.R. .3148, the current process 
established by the CRA for congressional review of new agency rules is maintained: 
required reports on new rulemakings are submitted to each House and such reports 
are sent to the jurisdictional committees of each House for action. Rules required to 
be reported arc also sent to the joint committee. Special rules are provided for 
discharge from committees in the Senate and, under proposed H.R. 3148, from House 
committees. Expedited procedures arc in effect for floor proceedings in each House. 
The only part to be played by the joint committee in the new rule review process 
under H.R. 3 1 48 is to recommend to jurisdictional committees that certain submitted 
new rules be subject to disapproval resolutions. Deference to the cunent roles of 
jurisdictional committees is also maintained under H.R. 3148 with respect to the new 
duties given to the joint committee to selectively review existing federal agency rules 
in effect before the enactment of the CRA and existing major rules of federal 
agencies promulgated since April 1996. The joint committee may only recommend 
to jurisdictional committees that they take appropriate legislative action to amend or 
repeal such laws. 

Under H.R. 576, the Joint committee, rather than the jurisdictional committees 
of each House, receives the report of covered rules submitted for review by federal 
agencies as well as cost-benefit analyses and other materials. Jurisdictional 
committees receive copies of these materials from the joint committee. GAO is to 
submit its report on major rules to the joint committee, not the jurisdictional 
committees concerned. Major rules take effect no earlier than 60 days after the rule 
is published in the Federal Register or is received by the joint committee. Joint 
resolutions of disapproval are reported by the joint committee to the respective 
Houses for action. Thejoint committee may also report ‘‘by bill ... recommendations 
with respect to matters within the jurisdiction of their respective Houses which arc 
referred to the joint committee or otherwise within the jurisdiction of the joint 
committee." It would appear, (hen, that the join! committee would have the 
predominant role in the congressional review process, which might inject a hi ghl y 
controversial issue - - diminution of the role of jurisdictional committees - - in a 
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reform debate already freighted with difficult and sensitive political and legal 
considerations. 

A third bill introduced in the 109**' Conjp'css is H.R. 931, by Representative 
Hayworth, would prohibit any regulation proposed by a federal agency from going 
into eiXecl until a bill enacted under expected consideration procedures applicable 
to to the rule is signed into law. The term “rej^ulation” is given the broad meaning 
of the term “rule” as defined in 5 U.S.C. 551(4). The bill docs not specifically 
reference the current CRA process. Tn fact, it would supercede it and require 
rulemaking agencies to seek approval of all ixwered “regulations.” There is no 
provision for congressional processing in t timely and expeditious manner a 
potentially huge member proposed regulations. 

2. Lack of an Expedited House Procedure. 

Those unsatisfied with the current procetiurc indicate that the current absence 
of an expedited consideration procedure in the House of Representatives may well 
be a factor affecting use of the process in that b-idy si ice, as a practical matter, it will 
mean engaging the House leadership each time a rule is deemed important enough 
by a committee or group of Members to seek speedy access to the floor. In view of 
the limits both on floor lime and the ability to gain tlie aileniion of the leadership, it 
is argued that only the most well situated in the bcKJy will be able to gain access 
within the limited period of review.^" It is alsC' maintained that a perception that no 
action will be taken in the House might deter iSenate action. 

3. The Oeterrent Effect of the Ultimate Need for a Supermajority to 
Veto a Rule. 

A consideration that critics mainlain linils expanded use of the full CIRA 
review mechanism has been the realization that any joint resolution disapproving a 
rule that does not have the support of the administration would be vetoed and require 
a two-thirds vote in each House to override. The deterrent potential of the need for 
a supermajority in each House to overcome a pnjsidentiai veto is likely to be 
significant, unless the object of the exercise is simply to provide the impetus for 
informal accommodations, such as occurred ir the FICFA surety bond matter, or to 
influence Members to support alternative legi.slation. Critics assert that a realization 
by agencies over time that passage of a disapproval resolution is highly unlikely 
could substantially reduce the efficacy of such a threat. Additionally, they maintain 
that a possible consequence of such an assumption is that agencies will not factor in 
congressional disapproval as pari of the rule development proce.ss.’^ Since the 


t he exfterience with respect to the repeal of the (^rgoaomics standard, discussed supra al 
12-13, would appear to bear this out. 

See, Mark Seidenfeld, I'he Psychology of Accountability and Political Review of Agency 
Rules, 51 DukeL.J. 1059, 1089(2001) (“The paucity of motions for disapproval resolutions 
indicates that agencies arc not apt to focus on fast-track review as a check on iheir 
rulemaking discretion at least until late in the rulemaking process. Agencies might be likely 
10 focus on such review when they adopt rules that tiey know will be unpopular in 

(continued...) 
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ergonomics veto, 19 resolutions of disapproval with respect to 14 rules have been 
introduced, only one of which has been acted upon ( by one House), which some 
see as a return to the prior practice of using the mechanism to facilitate bargaining. 

Thus, even with the successful disapproval of the ergonomics standard, critics 
are concerned that the supermajority hurdle still remains. One solution they have 
proposed is to establish a multi-tiered disapproval mechanism. That is, instead of all 
rules, major or non-major, being treated equally in that they can only be overturned 
by a joint resolution of disapproval, a process in which the entire burden of action is 
on the Congress, some rules might be designated for more selective, special review. 
For example, they argue that major or significant rules might be subject to a joint 
resolution of approval. Under such a scheme a major or significant rule would not 
become effective unless a joint resolution appujving it passed both Houses within a 
specified period of time.” To make such a scheme effective someone or some body, 
other than the OIRA Administrator or a congressional agency, such as the proposed 
CORA, might be vested with the authority to designate which rules are “major" or 
“significant” and thereby subject to the affirmative approval requirement. A benefit 
from the critics’ standpoint is that the burden for supporting and justifying such rules 
falls on the promulgating agencies. All other rule.s would be subject to disapproval 
resolutions. Another proposal is to subject all covered rules to congressional 
approval and establish an expedited procedure whereby non-controversial rules may 
be sped through leaving only a few for close ct)nsideration.^ 

4. The Reluctance to Disapprove an Omnibus Rule Where Only 
One Part of the Rule Raises Objection. 

Section 808 of the review provision sets forth the mandatory text of any joint 
resolution of disapproval; “That Congress disapproves the rule submitted by the 

relating , and such rule shall have no force or effect. (The 

blank spaces being appropriately filled in).” The quoted text refers to “the rule” and 


(...continued) 

Congress, but even then they need not fear the ramifications of fast-track review unless they 
also believe that the president opposes the rale or is willing to cx)mpromisc it to win other 
political battles. Fast-track review may have greater significance for midnight rules that are 
subject to review when a different president is in officc.”)(Scidcnfcld). 

S..I.Res. 17, dealing with the FCC’s media ownership rule, which pas-sed in the Senate but 
was not acted upon in the House. 

” vScc c.g.. Reorganization Act Amendments of 1984, providing that both Houses of 
Congress had to pass a joint resolution approving a reorganization plan within 90 days of 
continuous session after the date ofprcsidcntial submission or else it isdeemed disapproved. 
5U.S.C. 906 (a) (1994). 

Two bills introduced in the 106* Congress to revise the CRA utilized the joint resolution 
of approval approach. See S. 1.448, 106* Cong., I'^Scss. (1999XScn. Brownback) S. 2670, 
106* Cong., 2"'* Sess. (2000)(Sen. Thomas). A similar approach is reflected in H.R. 1 1 0 
introduced by Rep. Hayworth (with 25 co-sponsors) in the 108"' Congress. All agency rul es 
must be reported to Cx)ngrcs.s and may become effective only on passage, by means of a fast- 
track procedure applicable to both Houses, of an approval law, which is not subject to 
judicial review. 
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“such rule,” indicating a rule in its entirety. The experience of 33 joint resolutions 
of disapproval thus far introduced is that the fiist blank is filled with the name of the 
promulgating agency and the second with a ge:ieric title or description of the rule.-'' 
Similarly, the text of the review provision re ers to “such rule,” “a rule,” or “the 
rule,” with no language a expressly referring to apart of any rule under review. The 
procedure leading to a vote on the proposed ilisapproval resolution allows for no 
amendments, and the final vote is up or down on the joint resolution as introduced. 

The legislative history of the provision is similarly uniform in using language 
that would ordinarily indicate a reference to a submitted rule in its entirety, except 
in one instance. During a discussion of the Section 802 procedure that would obtain 
when one House completes its action on a joint resolution and sends to it to the other 
House before the second House has yet to complete any action, the following 
comment is made: 

. . .Subsection 802(f) sets forth one unique provision that does not expire in 
either House. Subsection 802(f) provides -jrocedures for passage of a joint 
resolution of disapproval when one House parses a joint resolution and transmits 
it to the other House that has not yet complckd action. In both Houses, the joint 
resolution of the first House to act shall not be referred to a a>mmiltcc but shall 
be held at the desk. In the Senate, a House-passed resolution maybe considered 
directly only under normal Senate procedures, regardless of when it is received 
by the Senate. A resolution of disapproval ll at originated in the Senate may be 
considered under the expedited procedures only during the period specified in 
subsection 802(c). Rcgardles.s of the protcdurcs used to consider a joint 
resolution in either House, the final vote of the second Hou.se shall be on the 
join: resolution of the tir.st House (no matter when that vote takes place). If the 
second House passes the resolution, no conference is necessary and the joint 
reso lution will he presented to the President f tr his signature. Subsection 802 (f) 
is justified because subsection 802(a) .set.s foith the required language of a joint 
resolution in each Hou.se, and ihu.s, permits little variance in the. joint resolution.s 
that could be introduced in each House.-'*' (Emphasis supplied). 


” S.J.Res, 50 and H.J.Rcs. 123, “relating to surety bond requirements for home health 
agencies under the medicare and medicaid programs....” 

Joint Explanatory Statement of House and Seoaie Sponsors, 142 Cong. Rcc. E 571, at E 
577 (daily ed. April 19, 1996); 142 Cong. Rec. S 3683, at S 3686 (daily ed. April 18, 
l996)(Legislative History )(cmphasis added). 'ITieiie identical detailed explanations by the 
legislative sponsors of the intent and scope of the CRA’s provisions appeared in the daily 
editit)ns of the C^ongressional Record some three weeks after SBREFA was signed into law. 
In the absence of committee hearings and the sparee commentary during floor debate, these 
explanations represent the most authoritative contemporary understanding of the provisions 
of the law. it is, however, post-enactment legislative history and docs not carry the weight 
that committee report explanations and floor debate s provide. As one court dealing with the 
interpretation oJ' a CRA provision stated, the post-toactment legislative history “buttresses 
the ‘limited scope’ of the CRA judicial review provision” but warned that “the lack of 
formal legislative history for the CRA makes reliance on this joint statement troublesome.” 
Sec United States v. Southern Indiana Gas & Electric Co, discussed infra at note 54 and 
accompanying text. It has recently come to our attention that the permanent edition of the 
Congressional Flecord for the 104* Congress places the Senate sponsors Joint Explanation 
at April 18, 1 996, the same date it appeared in d£.ily edidon. Sec 142 Cong. Rcc. 8196- 

(continued...) 


80 


CRS-23 

The last two sentences as seen by some as raising uncertainty. The next to last 
sentence would appear to contemplate the possibility of a conference to resolve 
differences in resolutions. The last sentence minimizes what those differences could 
be. Some have suggested that the explanation contemplates that parts of rules may 
be the subject of disapproval resolutions, arguing that the framers of the provision 
would have known that many rules are comple.x and contain a variety of provisions, 
only one or a few of which may be objectiomtble, and would not have required a 
whole rulemaking to be brought down simply l^ecause of one offending portion out 
of many. It has also been argued that in light of the Section 8()l(b)(2) prohibition 
against agency issuance of a rule “in substantially the same form” after passage of a 
disapproval resolution unlessClongressby subsequent law authorizes it, not allowing 
rejection of part of a rule would have a draconian result. 

In fact, an up or down vole on the entire rule would appear to have been the 
intent of the framers of the review provision. The language and structure of the 
provision, and the supporting explanation of the legislative history, contemplates a 
speedy, definitive and limited process. It Is not unlike the legislative processes 
created for congressional actions dealing with military base closings,” international 
trade agreements,^ and presidential reorganization plans,” among others. Each dealt 
with complex, politically sensitive decisions winch allowed only an up or down vole 
by the Congress on the entire package presented. It was understood that piecemeal 
consideration would delay and perhaps obstruct legislative resolution of ihe issues 
before it. For similar reasons, the statutory structure and legislative history of the 
review provision strongly indicate that Congress intended the process to focus on 
submitted rules as a whole and not to allow veto of individual parts. Perhaps a 
proper reading of the quoted portion of the legislative history is that it was 
contemplating the possibility that the blank to be filled in after “relating to” might 
have different generic descriptions of the rule subject to disapproval. A broader 
reading of these sentences would not otherwise appear warranted by either the 
legislative language itself or the rest of the explanatory legislative history. 

As a practical matter, if this reading is correct it may be a factor in the limited 
use of the mechanism. As indicated, nullifying a rule means disabling an agency 
from regulating in the area covered by the rule unless Gmgress passes further 
authorization legislation, a significant consequenceof any disapproval action. On the 
other hand, expressly authorizing nullification of portions of a rule might allow 


(...continued) 

8201. The House sponsors’ Joint Explanation, which originally appeared in the daily 
edition of April 19, 1996, is now placed during the floor debate on SBREFA on March 28, 
1 996, the date of its passage. See 142 Cong. Rec. (>922-6930. There is no explanation for 
the earlier placement. As a consequence, wc have dclcmiincd to continue to treat the Joint 
Explanation as post-enactment legislative history that arguably merits close consideration 
by a reviewing court as a contemporaneous, detailed, in-depth statement of purpose and 
intent by the principal sponsors of the law. Sec discussion, infra, at pp. 27-33. 

Defense Base Closure and Realignment Act of 1990, P.L. 101-510, see. 2908 (b) 1 04 Slat. 
1808, in note following 10 U.S.C. 2687 (2000). 

See, 19 U.S.C. 2191-2193 (2000). 

Sec, e.g., Reorganization Act of 1984, 5 U.S.C. 909-91 2 (2000). 
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competing disapproval resolutions within each House and the certainty of a long, 
drawn out conference with the possibility of no agreement. 

5. The Uncertainty of Which Rules Are Covered By the CRA. 

The framers of the congressional review provision intentionally adopted the 
broadest possible definition of the term “rule” v'hen they incorpt)rated Section 551(4) 
of the APA. As indicated previously,*’ the legislative history of Section 551(4) and 
the case law interpreting it make it clear that it was meant to encompass all 
substantive rulemaking documents — such as p alicy statements, guidances, manuals, 
circulars, memoranda, bulletins and the like — which as a legal or practical matter 
an agency wishes to make binding on the affected public. 

The legislative history of the CRA emphasizes that by adoption of the Section 
55 1 (4) definition of rule, the review process v/ould not be limited only to coverage 
of rules required to comply with the notice and comment provisions of the APA or 
any other statutorily required variation of noticcand comment procedures, but would 
rather encompass a wider spectrum of agency activities characU:rizcd by their effect 
on the regulated public: “The committee’s intent in these subsections is ... to include 
matters that substantially affect the rights or obligations of outside parties. The 
essential focus of this inquiry is not on the lypt;of rule but on its effect on the rights 
and obligations of non-agency paTties.”"" Tht framers of the legislation indicated 
their awareness of the practice of agencies t voiding the notification and public 
participation requirements of AFA notice-and-comment rulemaking by utilizing the 
issuance of other, non-legislative documents a means of binding the public, either 
legally or practically,'*^ and noted that it was the intent of the legislation to subject 
just such documents to congressional scrutiny; 

. . . I'he committees are concerned that some agencies have attempted to 
circumvent notice-and-comment requirements by trying to give legal effect to 
general statements of policy, “guidelines,” and agency policy and procedure 
manuals. The committees admonish the agencies that Ihc APA’sbroad definition 
of “rule” was adopted by the authors cf this legislation to discourage 
circumvention of the requirements of chapter 

It is likely that virtually all the 35,490 no i-major rules thus far reported to the 
Comptroller General have been either notice and comment rules or agency 
documents required to be published in the Federal Register, This would mean that 


See focUnotes 1 -4, supra, and accompanying text. 

Legislative History, supra n. 36, at E 579, S 36f 7. 

‘‘'This pra ctice has been long rect'gnized and critici in administ raiiv c law commentaries. 
Sec, e.g., Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, 
and the Like — Should Federal Agencies Use Them To Bind The Public?, 41 Duke L.J, 
1311 (1992). Cf. also. General Accounting Office, Federal Rulemaking: Agencies Often 
Published Final Actions Without Proposed Rules, GAO/GGD-98-i26 (August 1998). 

Legislative History, supra n. 36, at E 578, S 36ii7. 
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perhaps thousands of covered rules have not been submitted for review."” Pinning 
down a concrete number is difficult since such covered documents are rarely if ever 
published in the Federal Register and thus will come to the attention of committees 
or Members only serendipitously. 

Eight such agency actions have come to the attention of committee chairmen 
and Members and were referred to the Comptroller General for determinations 
whether they were covered rules. In five of the eight cases the CG determined the 
action documents to be covered rules. See letU;r to Honorable Lane Evans, Ranking 
Minority Member, House Committee on Veterans’ Affairs, 6-292045 (May 19, 
2003) (Department of Veterans Affairs memorandum terminating the Department’s 
Vendee Loan Program is not a rule that must be submitted to Congress because it is 
exempt under Section 804(3)(B) and (C) as a rule relating to “agency management" 
or “agency organization, procedure, or practice that does not substantially affect the 
rights or obligations of non-agency parties.”); letter to Honorable Ted Strickland, B- 
291906 (February 28, 2003) (Department of Veterans Affairs memorandum 
instructing all directors of health care networks (o cease any marketing activities to 
enroll new veterans in such networks is excluded from CRA coverage by Section 
804(3)(C) which excludes “any agency rule of agency organization, procedure, or 
practice that does not substantially affect the rights or obligations of non-agency 
parties.”); letter to Honorable DougOsc, Chairman, House Subcommittee on Energy 
Policy, Natural Resources, and Regulatory Affairs, Committee on Government 
Reform, B-287557 (May 14, 2001)(Dcpartment of Interior’s Fish and Wildlife 
Service’s Trinity River “Record of Decision” is a rule covered by the CRA because 
it is an agency statement of general applicability and future effect designed to 
implement, interpret, or prescribe law or policy and is an “agency action[] that 
substantially affectfs] the rights and obligations of outside parties.”); letter to the 
Hon. James A. Leach, Chairman, House Banking Committee, B-286338 (October 17, 
2000)(Farm Credit Administration’s national charter mitiative held to be a rule under 
the CRA); letter to Honorable David M. McIntosh, Chairman, Subcommittee on 
National Economic Growth. Natural Resources, and Regulatory Affairs, House 
Committee on Government Reform and Oversight, B-281575 (January 20, 1999) 
(EPA “Interim Guidance for Investigating Title Vf Administrative Complaints 
Challenging Permits” held to be covered because it created new, mandatory steps in 
the procedure for handling disparate impact assessments which gave recipients new 
rights they did not previously possess for obtaining complaint dismissals, a 
substantive alteration of the previous regulation.); letter to Senator Conrad Burns, B- 
278224 (November 10, 199'^ (the American Heritage River Initiative announced by 
the Council on Environmental Quality was not a covered rule because it was 
established by presidential executive order and direction and the President is not an 


” An indication of the vast number of unreported covered rules came as a result of an 
investigation by the House Subcommittee on National Economic Growth, Natural 
Resources, and Regulatory Affairs (Government Reform) which revealed that 7,523 
guidance documents issued by the Department of Labor, the Environmental Protection 
Agency, and the Department of Tran.sportalion which were of general applicability and 
future effect had not been submitted for CRA review during the period M arch 1 996 through 
November 1999 . See “Non-Binding Legal Effect of Agency Guidance Documents,’’ 
[http://www.congrcss.gov/cgi-lis/cpqueiyA’?&rep«rt=hrl009&dbnamc=cpl06&] H.Rcpt. 
106 - 1009 , 106 "' Cong., 2 '*’ Scss. (2000). 
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“agency” under the APA and is not subject to the provisions of the APA); letter to 
Honorable Ted Stevens. Chairman, Senate /^ippropriations Committee, et al, B- 
275178 {July 3, 1 997) (Tongass National Forest Land and Resources Management 
Plan held an agency statement of general applicability and future effect that 
implements, interprets, and prescribes law and policy); letter to Honorable Larry 
Craig, Chairman, Senate Committee on Energy and Resources, B-274505 (September 
16, 1996) (memorandum of Secretary of Agriculture concerning the Emergency 
Salvage Timber Sale Program held to be a covered rule because it is of general 
applicability and interprets and implements tbi statutory program.). 

The GAO opinion on the American Heritage River Initiative rests its rationale 
that a presidential directive to an agency that results in substantive action by that 
agency is not thereby covered by the CRA basijd on the Supreme Court’s rulings in 
Franklin v. Massachusetts, 505 U.S. 788, 80<) (1992) and Dalton v. Spector, 511 
U.S. 462, 469 (1994). In light of Chamber of Commerce v. Reich, 74 F. 3d 1322 
(D.C. Cir. 1996) and National Family Planning' v. Sullivan, 979 F. 2d 227 (1992). 
which successfully challenged substantive cht nges in rules that were directed by a 
presidential directive, the GAO General Counsel’s conclusions may be problematic. 

Also questionable is the General Counsel’s analysis in its February 28, 2003 
opinion concluding that a Department of Veterans Affairs (DV A) memo terminating 
a long-time veterans health outreach program was an exempt agency practice that had 
no substantial effect on the rights of non-agency parties. In contrast with its May 19, 
2004, opinion dealing with a termination of a DVA vendee loan program, where it 
closely examined the statutory basis of the loan program and found that it was 
established on the basis of discretionary authority of the Secretary and provided no 
direct benefits to veterans, the General Counsel made no mention that the Congress 
had charged the Secretary of DVA “with the affirmative duty of seeking out eligible 
veterans and eligible dependants and providing them” with federal benefits and 
services. Representative Strickland joined with the Vietnam Veterans of American 
in a suit seeking declaratory and injunctive relief to restore the program. In Vietnam 
Veterans of America v. Principi, 2005 Wl, 9(1 1 133 (D.D.C. March 11, 2005), the 
district court found that “[ujnder 38 U.S.C. 772 1 , 7722, and 7227, Congress charges 
the Secretary of the Department of Veterans Affairs with the affirmative duty to 
‘provide outreach services.’ This duty is no: discretionary but must be done in 
accordance with Congress’ wishes.” The cciurt concluded, however, that since 
Congress appropriated a lump-sum for both outreach services and health care 
services, and the record showed that some mo iics had been expended for outreach 
services, it indicated that Congress meant to jillow the Secretary the discretion to 
decide “the manner in which [outreach serviais] arc to be provided.” The critique 
here is that the Comptroller General’s failure to examine the Secretary’s duty under 
the statute in question eliminated the possibility finding a substantial effect of the 
agency’s action on the rights or obligatioos of non-agency parties, thereby 
forestalling the opportunity for legislative review under CRA procedures. It is 
interesting to note that subsequent to the CG’s decision and the filing of the lawsuit, 
Congress enacted a limitation on the Fiscal ^ ear 2004 VA appropriation stating, 
‘ [n]one of the funds made available maybe used to implement any policy prohibiting 
the Directors of the Veterans Integrated Service Networks from conducting outreach 
or marketing to enroll new veterans within their respective networks,” an apparent 
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indication that Congress thought the controverted policy could be having an impact 
on potential beneficiaries. See Pub.L. 108-199, H.R. 2673, sec. 418 (2004). 

Believing such instances to be only a small portion of unreported agency 
actions, GAO, at the behest of the House Govenment Reform and Oversight 
Subcommittee on National Economic Growth, Natural Resources, and Regulatory 
Affairs, engaged in discussions with the Office of Mtinagemcnt (OMB) duri ng 1 998 
for the creation of a uniform reporting form for use by agencies in reporting covered 
rules to the CG, and for the promulgation of an OMB guidance document covering 
such matters under the review provision as the definition of a covered rule, reporting 
requirements, the good cause exemption, and the consequences of failing to report 
a rule, among others. The failure to issue such guidance prompted insertion of the 
following directive in the FY1999 appropriation for OMB: “OMB is directed to 
submit a report by March 31, 1999, to the Committees on Appropriations, the Senate 
Committee on Governmental Affairs, and the Houj« Committee on Government 
Reform and Oversight that . . . issues guidance on the requirements of 5 U.S.C. Sec. 
801 (a) (1) and (3); sections 804 (3), and 808 (2), including a standard new rule 
reporting form for use under section 801 (aXl)(A)-(|}).”‘‘* OMB, in the view of the 
Subcommittee, has failed to substantially comply with that statutory directive.'** 

if the guidance issued in compliance with ihe statutory direction is not 
consonant with the congressional understanding of the intent, meaning and scope of 
the congressional review provision, it might be considered as a vehicle for oversight 
hearings and possible remedial legislation. 

6. The Uncertainty of the Effect of An Agency’s Failure to Report 
a Covered Rule to Congress. 

Section 801 (a)(1)(A) of the CRA provides that “[bjefore a rule can take effect,” 
the Federal agency promulgating such rule shall submit to each House of Congress 
and the Comptroller General a report containing the text of the rule, a description of 
the rule, including whether it is a major rule, ami its proposed effective date. Section 
805 states that “no determination, finding, action or omission under this chapter shall 
be subject to judicial review.” The Department of Justice (DOJ) has broadly hinted 
that the language of Section 805 “precluding judicial review is unusually sweeping” 
so that it would presumably prevent judicial semtiny and sanction of an agency’s 
failure to report a covered rule.**’ DOJ has succeeded with its preclusion argument 
in two federal district court rulings. More recently the rationale of those opinions has 
been called into question and rejected by a third district court. 


l\L. 105-277, Division A, title 111. 

See [http://www.congress.gov/cgi-li.s/cpqucry/r?&re]X»rt=hrl009&dbname=epl06&] 
H.Rept. 106-1009, supra n. 44 at 4-5. 

See letter dated June 11, 1997 to the Honorable I.amar Smith, Chairman, Subcommittee 
on Immigration and Claims, Senate Judiciary Committee, from Andrew Fois, Assistant 
Attorney General, (Dffice of Legislative Affairs, DOJ, and axorapanying analysis dated June 
10, 1997, at pp 9-1 1 (DO.I Memorandum). 
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In Texa^ Savings and Community Bankets Assoc, v. Federal Housing I' inance 
Board three thril't associations and two of their trade associations sued the Federal 
Housing Finance Board challenging one of its x)licics regarding the home mortgage 
lending industry, The plainli ff’s argued, inter cUa, that the policy was a rule required 
to be reported to Congress under the CRA and the failure to report it precluded its 
enforcement. The government argued that Sei^lion 805 was a blanket preclusion of 
judicial review. In response to plaintiffs contention that Section 805 only precluded 
review of any “‘determination, finding, or omission” by Congress, the court held thal 
“the statute provides for no Judicial review ofany ‘any determination, finding, action 
or n mi ss ion under this chapter,’ not ‘by Congress under this chapter. ’ The court musl 
follow the plai n English. Apparently, Congres.s seeks to enforce the [CRA] without 
the able assistance of the courts.”^^ The court made no reference to the scheme of the 
act or its legislative history. 

The Texas district court's “plain meaning” rationale was cited with approval by 
an Ohio district in United States v. American Electric Fower Service Corp.^"^ Thai 
case was one of many involving an exUnsive litigation campaign by the 
Environmental Protection Agency (EPA), begun in the mid-1990’s to establish the 
extent to which a power plant or factory may alter its facilities or operations without 
bringing about a “modi ficaiion” of that emission source so as to trigger the Clean Air 
Act’s New Source Performance Standards and pre-construction “new source 
review. Among the issues common in these cases, and raised in ihis case, was 
whether EPA’s delermiiialion to begin a campaign of litigation enforcement after 
many years of no enforcement was a substantive change that had to be reported to 
Congress under the CRA. It was among 12.^ affirmative defenses raised by 
defendants, nine coal-fired power plants in Ohio, Virginia, and West Virginia, which 
the Government moved to dismiss. Citing the Texas Savings case approvingly, the 
district court agreed “thal the language of Section 805 is plain” and that “[d]eparlure 
from the plain language is appropriate in the ‘rare cases [in which] the literal 
application of a statute would produce a result demonstrably at odds with the 
intention of its drafters ... or when the staluir ry language is ambiguous.’... In all 
other cases, the plain meaning of the statute controls.”^ The court did not indicate 
whether it had attempted to discern whether the re was any evidence of congressional 
intent at odds with the court’s plain meaning reading. It did, however, provide an 
alternative rationale: “Furthermore, this Court is not convinced that the instant 


1998 U S. Dist. LEXIS 1 3470, 1 998 WL842 181 (W. Texas), affd 201 F.3d 551 (5'" Cir. 
2000 ). 

Id. at note 15, 

218 F.Supp. 3d 931 (S,D. Ohio 2002). 

For background on the legal development of the issue, see Robert Mcltz, “Air Pollution: 
Legal Perspective on the ‘ Routine Maintenance’ Exception to New Source Review,” CRS 
Report RS21424 (February 20 ,2004). 

•‘218 F.Supp. 2d at 949. 
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enforcement action amounts to rulemaking which would be covered by 5 U.S.C. 801 
et. seq., in the first instance,” without elaboration.^^ 

In UnitedStatesv. Southern Indiana Gas and Electric Co . the court faced the 
same issue in a motion for summary judgment by the power company defendant. 
Rejecting the Texas Savings an(\ American Electric Power pxtc&dtm?., it found that 
Section 805 is ambiguous and susceptible to two possible meanings: that Congress 
did not intend for any court review of an agency’s compliance with the CRA or that 
Congress only intended to preclude judicial review of its own determination, 
findings, actions or omissions made under the CRA after a rule had been submitted 
to it for review. Adopting the first alternative, argued for by the Government and 
adopted by the Texas Savings hti^AmericanEleclric Power courts, would, ticcording 
to the court, allow agencies “to evade the strictures of the C'RA by simply not 
reporting new rules and courts would be biured :lTom reviewing their lack of 
compliance. This result would be at odds with the purpose of the CRA, which is to 
provide a check on adminislralive agencies’ power to set policies and essentially 
legislate without Congressional oversight. The (^RA has no enforcement mechanism, 
and to read it to preclude a court from reviewing whether an agency rule is in effect 
that should have been reported would render ihc statute ineffectual.”^^ The court 
found that the post-enactment legislative history “buttresses the ‘limited scope' of the 
CRA’s judicial review provision” but was careful to acknowledge that “the lack of 
formal legislative history for the C^RA makes rel ance on this joint statement 
troublesome.” However, the court made it clear that "this court reached its 
conclusion about the limited scope of the judicial review provision of the CRA based 
on the text of the statute and overall purpose of the act. The legislative history only 
serves to further reinforce the Court’s conclusion.”^' 

It is certainly arguable that Ihc Southern Indiana court’s view of the limited 
preclusiveness of Section 805 is plausible and [>ersuasive. Indeed, an even stronger 
case can be made from a closer analysis of the text and structure of the act taken as 
a whole. Moreover, although the court was C':)rrect as a general matter that post- 
enactment legislative history normally is given less weight, there are a number of 
Supreme Court rulings that recognize that under certain circumstances, arguably 
applicable here, contemporaneous explanations of key provisions’ intent have been 
found to be an “authoritative guide” to a statute’s construction. In one instance the 
Court relied on an explanation given eight years after the passage of the legislation. 

The plain, overarching purpose of the review provision of the CRA was to 
assure that all covered final rulemaking actions of agencies would come before 
Congress for scrutiny and possible nullifiailion through joint resolutions of 
disapproval.^’ The scheme provides for the delayed effectiveness of some rules 


Id. 

2002 U.S. Dist. LEXIS 20936; SS ERC (BNA) 1 597 (L'.C. S.D. Ind. 2002). 
'' 2002 U.S. Dist. LEXIS 20936 at 13-14. 

Id. at 15-16 and note 3. 


“This legislation establishes agovemment-wide congressional review mechanism for most 

(continued...) 
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deemed innately important (“major rules”). Section 801(aX3), and temporarily 
waives the submission requirement of Section 801 for rules establishing, modifying, 
opening, closing or conducting a regulatory program tor a a)mmercial, recreational, 
or subsistence activity related to hunting, fishing, or camping, or for a rule an agency 
“for good cause” finds that notice and public pr«)cedure are impractical, unnecessary, 
or contrary to the public interest. Section 808 Rules promulgated pursuant to the 
Telecommunications Act of 1996 are excluded from the definition of “major rule”. 
But all such rules must ultimately be submitted for review. And while the scheme 
anticipates that some (or even most) rules will go into effect before a joint resolution 
of disapproval is passed, the law provides that enactment of a joint resolution 
terminates the effectiveness of the rule and thgt the rule will be treated as though it 
had never taken effect. Sections 8()l(bXl), 8()l(f). Further, a rule that has been 
nullified cannot be reissued by an agency in substantially the same form unless it is 
specifically authorized to do so by law after the date of the disapproval. Section 
8()l(b)(2). 

The review scheme also requires a varictj' of actions by persons or agencies in 
support of the review process, and time for such actions to be scrutinized by both 
Houses to implement the scheme. Thus, the Comptroller General must submit a 
report to Congress on each major rule submitted within 15 calendar days after its 
submission or publication of the rule (Section 80l(aX2)(A)); the Administrator of 
OIRA determines whether a rule is a “major ru Ic” (Section 804(2)); and after a rule 
is reported the Senate has 60 session days, and he House 60 legislative days, to pass 
a disapproval resolution under expedited proceilures. Section 802. But Congress has 
preserved for itself a period of review of at least 60 session or legislative days. 
Therefore, if a rule is reported within 60 session days of the Senate (or 60 legislative 
days of the House) priorto the date Congress ailjourns a session of the Congress, the 
period during which Congress may consider and pass a joint resolution of 
disapproval is extended to the next succeeding session of the Congress. Section 

801{d)(i). 

Thus the statutory scheme is geared towarJ congressional review of all covered 
rules at some time: and a reading of the statute that allows for easy avoidance defeats 
that purpose. Interpreting the judicial review preclusion provision to prevent court 
scrutiny of the validity of administrative enforcement of covered but non-submitted 
rules appears to be neither a natural nor warranted reading of the provision. Section 
805 speaks to “determinationfs], finding[s], :iction[s], or omission[s] under this 
chapter, ” a plain reference to the range of actions authorized or required as part of 
the review process. Thus Congress arguabiy did not intend, as is more fully 
described below, to subject to judicial scrutiny, its own internal procedures, the 
validity of Presidential determinations thzt rules should become eFfeclive 
immediauely for specified reasons, the propriety of OIRA determinations whether 
rules are major or not, or whether the Comptroller General properly performed his 
reporting function. These are matters that Conjjress can remedy by itself. However, 


(...continued) 

new rules. I his allows Congress the opportunity tC' review a rule before it takes effect and 
to disapprove any rule to which Congress objects.” Legislative Hhitory, supra note 36, at E 
575 and S 3683. 
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without the potential of court invalidation of enforceirenl actions based on the failure 
to submit covered rules, agencies are not likely to comply with submission 
requirements. If Section 805 is read so broadly, it would arguably render ineffective 
as well the Section 80 1 (b)(2) prohibition against an agency promulgating a new rule 
that is “substantially the same” as a disapproved rule unless it “is specifically 
reauthorized by a law enacted after” the passage of a disapproval resolution. It is 
more than likely that a determination whether a new or reissued rule is “substantially 
the same” as a disapproved rule is one that a court will be asked to make."'* Congress 
appears to have contemplated (and approved) judicial review in this and other 
situations when it provided in Section 801(g) that “|'t]f Congress does not enact a 
joint resolution of disapproval under section 802 rcsp<;ctinga rule, no court or agency 
may infer any interest of the Congress from any action or inaction of the Congress 
with regard to such rule, related statute, or joint resolution of disapproval.” 

The legislative history of the review provision confirms this view of the limited 
reach of the judicial review preclusion language. A key sponsor (Representative 
Hyde) of the legislation, Representative McIntosh, explained during the floor debate 
on H.R. 3136 that “Under Section 8(a)(1)( A), covered rules may not go into effect 
until the relevant agency submits a copy ofthe rule £.nd an accompanying report to 
both Houses of Congress.”*'-^ 

Shortly thereafter, the principal Senate and House sponsors of H.R. 3136 
published a Joint Explanatory Statement in the Congressional Record providing a 
detailed explanation of the provisions of the congressional review provision of the 
CRA and its legislative history. Senator Nickics explained: 

Mr. NICKLES. Mr. President, I will submit for the RECORD a statement which 
serves to provide a detailed explanation and a legislative history for the 
congressional review title of lI.R. 3136, the Small Business Regulatory 
Enforcement Fairness Act of 1996. H.R. 3136 was passed by the Senate on 
March 28, 1996, and was signed by the President the next day . . . Because title 
III of H.R. 3136 was the product of negotiation with the Senate and did not go 
through the committee priKcss, no other expression of its legislative history 
exists other than the joint statement made by Jienalor REID and myself 
immediately before passage of H.R. 3136 on March 28. I am submitting a joint 
statement to be printed in the RECORD on behalf of myself, as the sponsor of 
the S. 219, Senator REID, the prime co-spons<jr of S. 219, and Senator 
STEVENS, the chairman of the Committee on Governmental Affairs. This joint 
statement is intended to provide guidance to the agencies, the courts, and other 
interested parties when interpreting the act’s terms. The same statement has been 


The disapproval of the ergonomics rule underlines a possible need for judicial review in 
certain instances where enforcement is necessary and ap|JTOpriatc to support the statutory 
scheme. That rule, which was broad and encompassing in its regulatory scope, raises the 
question as to how far can the agency go before it reaches the point of substantial similarity 
in its promulgation of a substitute. This issue is addressed in the next section. 

142 Cong. Rec. H300.5 (daily ed. March 28, 1996). 
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submitted today in the 1 louse by the chairmen of the committees of jurisdiction 
over the ci:mgressional review legislation.*^ 

The Joint Explanatory Stalcmeot is clear as to the scope and limitation of the 
judicial review provision: 

Linriitation on judicial review of congressional or administrative actions 

Section 805 provides that a court may not review any congressional or 
administrative “determination, finding, action, or omission under this chapter”. 

Thus, the major rule determinations made by the Administrahu of the Office of 
Information and Regulatory Affairs of the Oflicc of Management and Budget arc 
not subject lo judicial review. Nor may n court review whether Congress 
complied with the congressional review procedures in this chapter. This latter 
limitation on the scope of judicial review was drafted in recognition of the 
conslilulional right of each House of Orngress to “determine the Rules of its 
Proceedings”. U.S. Const, an. I, §5, cl. 2, which includes each house being the 
final arbiter of compliance with such Rules. 

The limitation on a court’s review of subsidiary determinations or 
complianc e with congressional procedures, however, docs not bar a court from 
giviing effect to a resolution of disapproval that was enacted into law. A court 
with proper jurisdiction may treat the congressional enactment of a joint 
resolution of disapproval asil would treat Ihc mactmentofany other federal law. 

Thus, a court with proper jurisdiction may review the resolution of disapproval 
and the law that authorized the disapproved rule todetermioe whether the issuing 
agency has the legal authority to issue a substantially different rule. The 
language of subsection 8()I(g) is also instructive. Subsection 801(g) prohibits a 
court or agency from inferring any intent of the Congress only when “Congress 
docs not enact a joint resolution of disapproval”, or by implication, when it has 
not ]/ct done so. In deciding eases or controvjrsies properly before it, a court or 
agency must give effect to the intent of the Congres-s when such a resolution is 
enacted and becomes the law of the land. The limitation on judicial review in no 
way prohibits a court from determining whether a rule is in effect. For example, 
the authors expect that a court might recogni/e that a rule has no legal effect due 
to the operation of subsections 801(a)(1)(A) or 801(a)(3).‘'' 

The Justice Department has suggested that such post-enactment legislative 
history should not cany any weight, particularly in view of (he unambiguous nature 
of the prcclu.sion language alissue.“ However, as discussed below, the courts appear 
lo have taken a contrary view in analogous interpretive situations. 

The Joint Explanatory Statement is a contemporaneous explanation of the 
congressional review provision by the legislative sponsors of the legislation which 
is consonant with the text and structure of the legislation. Such statements by 
legislative sponsors have been described by the Supreme Court as an “authoritative 
guide to the statute’s construction.” North Haven Bd. of Education v. Bell, 456 U.S. 


legislative 1 lisiory, supra note 36, at 142 Cong. Rec. S 3683. 
*"ld., at E 577 and S 3686. 

See DOJ memorandum, .supra n. 47, at 10 n.l4. 
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512, 52(i-21 (1982)(cilingabi]l summary placed in the Congressional Record by the 
bill’s sponsor after passage, and explanatory remarks made two years later by the 
same sponsor); Pacific Gas &. Electric Co. v. Energy Resources Conservation and 
Development Commission, 461 U.S. 190, 211 n. 23 (I983)(relying on a 1965 
explanation by “an important figure in the drafting of the 1957 [Atomic Energy 
Act”]); Grove City College v. Bell, 465 U.S. 555, 567 (1984)(remarks of sponsors 
deemed authoritative when they are consistent with the language of the legislation). 

Finally it may be noted that analogous preclusion of judicial review provisions 
in the original Paperwork Reduction Act of 1980, P.L. 96-511 and in the 1995 
revision of the act, P.L. 104-13,havebeenuniformlyc‘onstruedby the courts to allow 
enforcement of its public protection provision. Thus 44 U.S.C. 3504 (1 994), which 
authorized the Director of 0MB to review and approve or disapprove information 
collection requirements in agency rules, and to assign control numbers to such forms, 
provided that “there shall be no judicial review of any kind of the Director’ s decision 
to approve or not to act upon a collection of information requirement contained in an 
agency rule.” 44 U.S.C. 3504(h)(9). A similar provision appears in the 1995 
revision of the Paperwork Reduction Aci."^ The 1980 legislation also contained a 
“public protection” provision which absolved a pcj'son from any penalty for not 
complying with an information collection request i f the form did not display an OM B 
control number or failed to slate that the request was not subject to the 301.^’“ The 
public protection provision. Section 3512, has been the subject of numerous court 
actions, some finding it applicable and providing a complete defense to 
noncompliance, others finding it inapplicable. But no court has ever raised a 
question with respect to preclusion of judicial review.''^ 

A reviewing court construing the language of the congressional review 
provision, the structure of the legislation, and its legi dative history, including post- 
enacimeni statements, is therefore likely to hold that a court is not precluded from 
preventing an agency from enforcing a covered rule that was not reported to 
Congress in compliance with Section 801(a)(l )(A). 

7. The Uncertainty of the Breadth of the Prohibition Against An 
Agency’s Promulgation of a “Substantially Similar” Rule After the 
Original Rule Has Been Vetoed. 

Enactment into law of a disapproval resolition has several important 
consequences. First, a disapproved rule is deemed not to have had any effect at any 
time. Thus, even a rule that has become effective for any period of time is 


44 U.S.C 35n7(d)(6)(2000). 

"" Sec 44 U.S.C. 3512 (1994). 

Compare United States v. Smith, 866 F.2d 1092 (9* Cir. 1980Xfai!urc nf Forest Service 
to file a plan of operations with OMB control number pnxrludcd ct)nviction for failure to 
file) and Cameron v. JRS, 593 F.Supp. 1.540, aff^d 773 F.2d 126 (6* Cir. 1984)(failure of 
IRS forms to have DM B control numbers did not violate section since it was a collection of 
information during the investigation of a specific individual or entity which is exempt under 
the provision). 



91 


CRS-34 

retroactively negated.** Second, a rule that does not take effect, or is not continued 
because of the passage of a disapproval resolution, cannot be “reissued in the same 
form” nor can a “new rule” that is “substantially the same” a.s the disapproved rule 
be issued unless such action is specifically authorized by a law enacted subsequent 
to the disapproval of the original rule.®’ The full text of this provision states: 

(2) A rule that does not take effect (or does not conrinuc) under paragraph (1) 
may not be reissued in substantially the sitme form, and a new rule that is 
substantially the same as such a rule may net be issued, unless the reissued or 
new rule is specifically authorized by a law enacted after the date of the joint 
resolution disapproving the original rule. 

Finally, if a rule that is subject to any statutory, regulatory or judicial deadline for its 
promulgation is not allowed to take effect, or is terminated by the passage of a joint 
resolution, any deadline is extended for one year after the date of enactment of the 
disapproval resolution.** 

It can be anticipated that opponents of a disapproval resolution will argue that 
successful passage of a resolution may disable an agency from ever promulgating 
rules in the “area” covered by the resolution without future legislative reaulhoriza tion 
since a successful disapproval resolution must necessarily bring down the entire rule. 
Or, at the very least, it may be contended thai any future attempt by the agency to 
promulgate new rules with respect to the subject matter will be subject to judicial 
challenge by regulated persons who may claim that either the new rules arc 
substantially the same as those disapproved or tliat the statute provides no meaningful 
standard to discern whether a new rule is substantially the same and that the agency 
must await congressional guidance in the form of a statute before it can engage in 
further rulemalcing in the area. The practical effect of these arguments, then, may be 
to dissuade an agency from taking any action until Congress provides clear 
authorization. 

A review of the CRA’s statutory scheme and structure, the contemporaneous 
congressional explanation of the legislative intent with respect to the provisions in 
question, the lessons learned from the experience of the March 2001 disapproval of 
the OSHA ergonomics rule, and the applicaticn of pertinent case law and statutory 
construction principles suggests that (1) It is doubtful that Congress intended that all 
disapproved rules would require statutory reauthorization before further agency 
action could take place. For example, it appears that Congress anticipated further 
rulemaking, without new authorization, where the statute in question established a 
deadline for promulgating implementing rules n a particular area. In such instances, 
the CRA, extends the deadline for promulgation for one year from the date of 
disapproval. (2) A close reading of the statute, together with its contemporaneous 
congressional explication, arguably provides workable standards for agencies to 
reform disappro\ ed regulations that arc likely to be taken into account by revievring 
courts. Those standards would require a revievring court to assess both the nature of 


‘’"5U.S.C. 801(f). 
'’"5U.S.C. 801(b)(2). 


5 U.S.C. 803, 
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the rulemaking authority vested in the agency that promulgated the disapproved rule 
and the specificity with which the Congress identified the objectionable portions of 
a rule during the floor debates on disapproval. An important factor in a judicial 
assessment may be the CI^’s recognition of the continued efficacy of statutory 
deadlines for promulgating specified rules by extending such deadlines for one year 
after disapproval. (3) The novelty of the issue, the uncertainty of the weight a court 
will accord the post enactment congressional explanation, and the current judicial 
inclination to give deference to the “plain meaning” of legislative language, make it 
difficult to reliably anticipate what a court is h'kely la hold. 

A blanket contention that enactment of a joint resolution disapproving an 
agency’s rules would disable that agency from promulgating future rules in the “area” 
of concern until Congress passes new legislation authorizing it to issue rules on that 
subject would nol appear to have a substantial basis in the CRA Such argumentation 
would apparently be based on the notion that the “plain meaning” of the CRA’s 
disapproval mechanism forecloses further rulemaking with respect to that subject 
matter unless Congress specifically reauthorizes such action in subsequent 
legislation. That is, since Congress can apparently only disapprove a rule as a whole, 
rather than pinpointing any particular portions, there is no sound basis for the agency 
to act without further legislative guidance where a rule deals exclusively with an 
integrated subject matter. The statute gives no indication as to how an agency is to 
discern what actions would be “substantially the same” and it would run the risk of 
a successful court challenge if it guessed wrong. It might be further argued that even 
if the agency promulgates new rules, which ()f course would be subject lo CRA 
scrutiny, and Congress did not act to disapprove (he new rules, that would not 
provide the necessary reauthorization since Section 301(g) of the act provides as a 
rule of construction that in the event of the failure of Congress lo disapprove a rule 
“no court ... may infer any intent of Congress from any action or inaction of the 
Congress with regard to such, related statute, or join resolution of disapproval.” 

It is, of course, fundamental that statutory language is the starling point in any 
case of statutory construction. In recent years, the Supreme Court has shown a strong 
disposition lo hold Congress to the letter of the language it uses in its enactments. 
In its ruling in Barnhart v. Sigmon Coal Co.^ tlie Coi rt advised that the first step “is 
lo determine whether the language at issue has a plain and unambiguous meaning 
with regard to the particular dispute in the case.”’" 'The inquiry ceases ‘if the 
statutory language is unambiguous and the statutory scheme i.s coherent and 
consistent.’”’^ In such cases, the Court has held, report to “legislative history is 
irrelevant to the interpretation of an unambiguous statute.”’^ In Barnhardt the Court 


534 U.S. 438 (2002). 
at 450. 

''Id. 

Davis V. Michigan Dept, of Treasury. 489 U.S. 803, 808-09 n.3. Accord Conneclicul 
National Bank v. Germain, 503 U.S. 249, 253-54 (1992); United States v.Daas, 198 F.2d 
1167, 1175 (9"' Cir. 1999), cert, denied 53\ U.S. 999 (2000). 
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warned, “parties should not seek to amend a] statute by appeal to the Judicial 
Branch.”^’’ 

The plain meaning rule, however, is not an unalterable, rigid rule of construction 
and has been held inapplicable where it would “lead to an absurd result, or “would 
bring about an end completely at variance with the piupose of the statute.”'^ “It is 
‘a fundamental canon of statutory constructioi that the words of a statute must be 
read in their context and with a view to their pilace in the overall statutory scheme* 
... Thus it is a more faithful construction of |a statute] to read it as a whole, rather 
than as containing two unrelated parts. It is the classic judicial task of construing 
related statutoiy provisions to make sense in combination,”^*' in the instant situation, 
it is arguably not likely that a court would hold that the “substantially the same" 
language of Section 801(b)(2) is unambiguous, either on its face or in the context of 
the statutory scheme. The direction of the provision is not a self-enforcing mandate; 
it clearly requires a further determination wielher rules have been reissued in 
“substantially the same form” or whether a new rule is “substantially the same" as the 
one disapproved. The ambiguity raised is who makes those determinations and on 
what basis. 

The language of the provision, however, Joes not naturally or ineluctably lead 
to the conclusion that no further remedial rulemaking can take place unless Congress 
passes a new law. This reasoning is buttressed by Section 8()3(a) which contemplates 
that agency rulemaking must take place after a disapproval action if the authorizing 
legislation of the agency mandates that rules disapproved had to have been 
promulgated by a date certain. That provision extends the deadline for promulgation 
for one year "after the date of enactment of the joint resolution,” not one year after 
Congress reauthorizes action in the area. The reasonable conclusion is that Congress 
understood that after disapproval, an agency, if it was under a mandate to produce a 
particular rule, had to try again. The question then is, how was it to perform this task. 
The ansv/er lies in the legislative history of the act. 

The Congressional Review Act was part of Title II of the Small Business 
Regulatory Enforcement Fairness Act of l‘*96. That Title was a product of 
negotiation between the Senate and House and did not go through the committee 
process. Thus there is no detailed expression of its legislative history, apart from 
floor statements by key House and Senate sponsors, before its passage by the 
Congress on March 28, 1 996 and its signing into law by the President on March 29. 
Thereafter, the principal sponsors of the lcgish.tion in the Senate (Senators Nickles, 
Reid and Stevens) and House (Representative Hyde) submitted identical ioinl 
explanatory vStatements for publication in the Congressional Record “intended to 
provide guidance to the agencies, the courts, and other interested parties when 


-’534 U.S. at 462.. 

’•* Holy Trinity Church v. United Slates, 143 U.S. 457,459 (1892). 

Untied Steelworkers v. Weber, 443 U.S. 193, 201 (1978). 

United States v. Wilson, 290 F.3d 347 (D.C. Cir. 2002) (holding, inter alia, that it is 
appropriate for a court to look at the history and b ickground against which Congress was 
legislating). 
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interpreting the act’s tcrms.”^^ Although it is a post-enactment explanation of the 
legislation, it is likely to be accorded some weight as a contemporaneous, detailed, 
in-depth statement of purpose and intent by the principal sponsors of the law 

I’he Joint Explanatory Statement directly addresses a number of issues that may 
arise upon enactment of a disapproval resolution and attempts to provide guidance 
for both Congress and agencies faced with rcpromulgation questions. At the outset, 
the Statement notes that disapprovals may have differing impacts on promulgating 
agencies depending on the nature and scope the rulemaking authority that was 
utilized. For example, if an agency’s authorizing legislation did not mandate the 
promulgation of the disapproved rule, and the legislation gives the agency broad 
discretion, the authors deem it likely that it has the discretion whether or not to 
promulgate a new rule. On the other hand, the Statement explains that “if an agency 
is mandated to promulgate a particular rule and its discretion is narrowly 
circumscribed, the enactment of a resolution of disapproval for that rule may work 
to prohibit the reissuance of any nile.”’^ By implication, a congressional mandate to 
issue regulations that is not circumscribed would still be operative. Bui how would 
the agency be guided in that circumstance? The Statement addresses that very 
question: it is the obligation of Congress during (he debate on the disapproval 
resolution “to focus on the law that authorized the rule and make the congressional 
intent clear regarding the agency’s options or lack thereof after the enactment of a 
joint resolution of disapproval.”**'* Thereafter, “the agency must give effect to the 
resolution of disapproval.”"' The full statement on the issue is as follows: 

Effect of enactment of a joint re<;oluiion of disapproval 

Subsection 801(b)(1) provides that “A rule shall noi: take effect (or continue), if 
the Congress enacts a joint resolution of disapproval, described under section 
802, of the rule.” Sufc^ection 801(b)(2) provides that such a disapproval rule 
"may not be reissued in substantially the same f(frm, and a new rule that is 
substantially the same as such a rule may not be issued, unless the reissued or 
new rule is specifically authorized by a law enacted after the date of the joint 
resolution disapproving the original rule,” Subsection 801 (b)(2) is necessary to 
prevent circumvention of a resolution disapproval. Nevertheless, it may have a 
different impact on the issuing agencies depending on the nature of the 
underlying law that authorized the rule. 

If the law that authorized the disapproved rule pnivides broad discretion to the 
issuing agency regarding the substance of such rule, the agency may exercise its 
broad discretion to issue a substantially different rule. If the law that authorized 
the disapproved rule did not mandate the promulgation of any rule, the issuing 


Legislative History, supra, n. 36. 

See e.g.. North Haven Bd. of Education v. Bell, 456 U.S. 512, 530-31 (1 982); Pacific Gas 
& Electric Co. v. Energy Resources Conservation & Development Commission, 461 U.S. 
190, 220 n.23 (1983); Grove City College v. Bell , 465 U.S. 555, 567 (1984). 

' ' Legislative History supra note 36 at S 3686. 

"'Id. 
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agency ma y exorcise its discretion not to issue any new rule. Depending on the 
law that authorized the rule, an issuing agcncjr may have both options. But if an 
agency is mandated to promulgate a particular rule and its discretion in issuing 
the rule is narrowly circumscribed, the enactment of a resolution of disapproval 
for that rule may work to prohibit the reissuarice of any rule. The authors intend 
the debate on any resolution of disapproval to focus on the law that authorized 
the rule aitd make the congressional intent clear regarding the agency's options 
or lack thereof after enactment of a joint resolution of disapproval. It will be the 
agency’s iresponsibility in the first instano: when promulgating the rule to 
determine the range of discretion afforded under the original law and whether the 
law authorizes the agency to issue a substiintlally different rule. Then, the 
agency must give effect to the resolution of disapproval. 

The congressional experience with the disapproval of the OSHA ergonomics 
standard provides a useful lesson.*‘ This rule became the first, and only, rule to be 
disapproved thus far under the CRA. The principal sponsor of the resolution. Senator 
Jeffords, at the outset of the debate addressed the issue whether disapproval would 
disable OSHA froin promulgatinga new rule. Senator Jeffords referred to the above- 
discussed Joint Statement and noted that OSHA “has enormously broad regulatory 
authority,” citing pertinent sections of the OSH Act providing expansive rulemaking 
aulhorily. The Senator concluded that “1 am convinced that the CRA will not act as 
an impediment to OSHA should the agency decide to engage in ergonomics 
rulemaking.”*’ What Senator Jeffords appanmtly understood was that while the 
agency had broad authority to promulgate rules, there was no aingre.ssional mandate 
to issue an ergonomics rule in the underlying law. As a consequence il was possible 
that no further rulemaking would occur, as implied by a letter to Senator Jeffords 
from Secretary Chao which indicated that a new rulemaking was only one of many 
options available to the Department should the 'ule be disapproved.*"' In fact, OSHA 
made it clear on April 5, 2002, that no rulemaking was in the offing.*'' On April 17, 
2002, Senator .Breaux and 26 co-sponsors, many of whom had voted in favor of the 
disapproval reso.lution, introduced S. 2184, v;hich would direct the Secretary of 
Labor to promulgate a new ergonomics rule and specifies in detail what should be 
included, what should not be included, and v'hat evidence should be considered. 
Section 1 (bX4) of the bill deems the direction to issue the rule “a specific 
authorization by Congress in accordance with Section 801 (bX2)” of the CRA.'* 

An interesting contrast wilh the ergonomics situation was the consideration 
given by the key Senate sponsors of the Bipartisan Campaign Reform Act 2002 
(BCRA),*^ which requires that the Federal Elec lion Commission (FEC) promulgate 
rules implementing the soft money limitations and prohibitions of Title I of the act 


See CRS Ergonomics Report, supra note 1 2. 

147 Cong. Rcc. S 1832-33 (daily cd. March 6, 2iX)l) (emphasis added). 
147 Cong. Rcc. ;it S 1832. 

CRS Ergonomics Report, supra note 12. 

Id. 

P.L. 107-55, 116 Stat. 81 (March 27, 2002). 
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no later than 90 days after its dale of enactment,** whether to introduce a CRA 
disapproval resolution with respect to the rules issued by the FBC on July 1 7, 2002.*^ 
The Senate sponsors believed that the new rules, which became effective on 
November 6, 2002, undermine the BCRA’s ban on the raising and spending of soft 
money by federal candidates and officeholders and on national parly use of soft 
money. Since the FEC was mandated to promulgate rules to implement the BCRA 
by a date certain, it could have been argued that, in contrast with the general 
discretion OSHA has with respect to whether to issue auy ergonomics standard, if 
Congress disapproved the FEC’s soft money rule, the agency would be obligated to 
undertake a new rulemaking (to be completed within a year after the disapproval 
resolution was signed into law) that would reflect congressional objections to the 
rule. At the same time, in accordance with the understanding of the Joint Statement, 
it would have been arguably incnimbenl <jn C’ongrcss in its debates on any such 
resolution to clearly identify those provisions of the rule that are objectionable as 
well as those that are not. 

Whether this line of argument will be suflicieni to withstand a challenge in the 
courts cannot be answered with any degree of certainty. Foreseeable obstacles may 
be the novelty of the issue, the amount of weight, if any, that a court will accord the 
post-cnaclmcnl congressional explanation of the CR/v, and the current inclination of 
the courts to give deference to the plain meaningof sUduiory language and to eschew 
legislative history. A new rule may be challenged on grounds of lack of authority as 
a consequence of the disapprovaJ resolution either because Congress failed to 
articulate its objections to the rule, thereby providing no standards for the agency to 
apply in its rulemaking, or that the new rules were "substantially the same” as the 
old, disapproved rules and therefore invalid under the CRA. 

In the future, if Congress, considers a disapproval resolution, it should be 
mindful of the guidance provided by the Joint Statement. The Joint Statement 
declares that it is the congressional intent to make cletir and specific identification of 
the options available to the agency, including identification of objectionable 
provisions in the proposed rule during the floor debates. In this way Congress 
provides an agency clear and direct guidance as to what it expects in the 
repromulgation process as well as a possible defense to a challenge based on the 
“substantially the same" language of the CRA. 

Conclusion 

This report identifies structural and interpretive issues affecting use of the CRA. 
While there have been some instances of the law apparently influencing the 
implementation of certain rules, the Umiled utilization of the formal disapproval 
process in the ten years since enactment has arguably reduced the threat of possible 
congressional scrutiny and disapproval as a factor in agency rule development. The 


Section 402 (c)(2). 

Kenneth P. Doyle, Wertheimer, Bauer Debate Move Ur Void Soft Money Rule Before 
Senate Democrats, Bureau of National Affairs, July 19, 2IK)2. A disapproval resolution of 
the FEC rules was introduced in the Senate, S.J.Res. 48, on Octobers, 2002, but was never 
acted upon by cither House. 
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one instance in which an agency rule was successfully negated is likely a singular 
event not soon to be repealed. Presently, the 'Zbngress and the White House are in 
the hands of the same political party, the rules of the previous administration arc no 
longer subject to the CRA, and the current administration appears to be establishing 
firm control of the agency rulemaking process through its administration of 
Executive Order 12,866.^° One commentator has observed that if the perception of 
a rulemaking agency is that the possibility of omgressional review is remote “it will 
discount the likelihood of congressional intervtmtion because of the uncertainty about 
where Congress might stand on that rule whsn it is promulgated years down the 
road,” an attitude that is reinforced “so long as [the agency] believes that the 
president will support its rule. Indeed, thereisgrowingevidence that a significant 
number of covered rules arc not being submitted for review at all. Also, a potentially 
effective support mechanism, the in-depth, individualized semtiny of selected agency 
cost-benefit and risk assessment analyses by GAO authorized under the Truth in 
Regulating Act of 2000, was never impicmcnied for lack of appropriated funds. 

The CRA reflects a recognition of the need to restore the political accouniabi lily 
of Congress and the perception of legitimacy und competence of the administrative 
rulemaking process, Tl also rests on the undirsianding that broad delegations of 
rulemaki ng authority to agencies are necessary and appropriate, and will continue for 
the indefinite future. The Supreme Court’s most recent rejection of an attempted 
revival of the nondelegation doctrine'^ adds im >etus for Congress to consider several 
facets and ambiguities of the current mechanism. Absent review, current trends of 
avoidance of notice and comment rulemaking, lack of full reporting of covered rules 
under thcj CRA, intrusive judicial review, and increasing presidential control over the 
rulemaking process will likely continue. 
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